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IN THE MATTER OF THE JOINT APPLICATION )
OF PAETEC HOLDING CORP., MCLEODUSA )
TELEC0MMUNICATI0NS SERVICES, LLC d/b/a)
PAETEC BUSINESS SERVICES AND TALK )
AMERICA, INC. FOR APPROVAL To )
TRANSFER OF INDIRECT CONTROL OF TALK )
AMERICA, INC. To PAETEC HOLDING CORP. )

APPLICATION
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17 PAETEC Holding Corp. ("PAETEC") and Talk America ("TA") (PAETEC and TA

18 collectively, the "Applicants"), by and through their undersigned counsel, hereby respectfully

19 request that the Arizona Corporation Commission ("Commission") grant a waiver of the

20 requirements of A.A.C. R14-2-803 pursuant to A.A.C. R14-2-806 or, alternatively, grant an

21 expedited approval under A.A.C. R14-2-803, to the extent necessary, as well as any other

22 applicable statutes or rules, for the transfer of indirect control of TA (the "Cavalier Transfer") to

23 PAETEC. TA is authorized to provide interexchange telecommunications services in the State of

24 Arizona. TA is not a Class A investor-owned public service corporation subject to the Public

25 Utility Holding Companies and Affiliated Interests rules, A.A.C. R14-2-801 et seq. (the "Affiliated

26 Interest Rules"). TA also has no physical presence in Arizona and does not own assets in Arizona

27 that are used for the provision of telecommunications service. PAETEC is the ultimate parent

(Expedited Approval Requested)

Arizona C0fD0ration C 'ommlsszion
Doc KETED

VERIFIED NOTICE OF INTENT TO REORGANIZE SEP 1 4 2010

DOCKEts[) BY

JOINT APPLICATION FOR WAIVER OF A.A.C. R14-2-1 ITS

OR, ALTERNATIVELY, FOR APPROVAL OF REORGANIZATION

1. INTRODUCTION

AND

[rel



U

»-1
Q-4

1 company of a Class A Public Utility under the Affiliated Interest Rules, McLeodUSA

2 Telecommunications, L.L.C. d/b/a PAETEC Business Services ("PAETEC Business"), and

3 therefore PAETEC is a Public Utility Holding Company under the Affiliated Interest Rules. The

4 Cavalier Transfer, therefore, may be considered a Reorganization requiring a notice of intent under

5 the Affiliated Interest Rules.

6 In order to consummate the Cavalier Transfer in the fourth quarter of this year, Applicants

7 request that the Commission grant all relief sought herein as expeditiously as possible, and no later

8 than the Colnmission's Open Meeting scheduled for December 14-15, 2010, so that Applicants can

9 close the Cavalier Transfer as soon as practicable and in order for them to meet critical business

10 objectives. Because December 14-15, 2010 is less than 120 days following the filing of this Notice

11 of Intent, Applicants request that the Commission waive the requirement of A.A.C. R14-2-803 that
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13 In support, Applicants state as follows :
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A . PAETEC  H o ld ing  C o rp .

g §83 12 the notice of intent be filed 120 days prior to completion of the Reorganization.
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16 PAETEC is a publicly traded Delaware corporation (NASDAQ GS: PAET) with principal

17 offices located at One PAETEC Plaza, 600 Willow Brook Office Park, Fairport, New York 14450.

18 PAETEC, through its regulated operating subsidiaries including its subsidiaries that operate in New

19 Jersey, has a presence in 84 of the nation's top 100 MSAs, delivering communications solutions to

20 business customers in 46 states and the District of Columbia. Additional information regarding

21 PAETEC, including its most recent SEC Form 10-Q, as filed with the Securities and Exchange

22 Commission, is available atwww.paetec.com/investors.

23 PAETEC has two subsidiaries that operate in Arizona: McLeodUSA Telecommunications

24 Services, LLC d/b/a PAETEC Business Services and PaeTec

25

26

27

("PAETEC Business")1

1 PAETEC Business is authorized to provide resold and facilities-based local exchange and exchange
access services pursuant to Decision No. 62627, granted on June 9, 2000. PAETEC Business is also
authorized to resell interexchange telecommunications services pursuant to Decision No. 61001, granted

2



1

2

Communications, Inc. ("PCI").2 By virtue of its ownership of PCI and PAETEC Business,

PAETEC has demonstrated its qualifications to own and operate telecommunications carriers in

Arizona.3

4 B. Talk America, Inc.
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TA is a wholly owned indirect subsidiary of Cavalier Telephone Corporation ("Cavalier"),

a Delaware corporation. For the Cornrnission's reference, a pre-transaction corporate structure

chart that includes the various intennediate holding companies and subsidiaries of Cavalier is

provided as part of Exhibit A. TA is a Pennsylvania corporation and Cavalier and TA have their

principal business offices at 2134 West Laburnum Avenue, Richmond, Virginia 23227. Through

its various operating subsidiaries, including TA, Cavalier uses its own network, including a high-

capacity fiber network, to serve customers throughout the Midwest, Southeast, Northeast, and Mid-

Atlantic. The company's fiber network contains approximately 13,000 intercity route miles and

approximately 4,000 metro route miles. Cavalier provides telecommunications services and

solutions to business, consumer, and government customers.

In Arizona, TA is authorized to provide resold interexchange telecommunications services

pursuant to Decision No. 64084 (October 4, 2001). This authorization was confirmed by Decision

No. 71266 (Sept. 3, 2009), under which TA voluntarily relinquished authority to provide local

exchange service. As described above, TA is not a Class A Public Utility in Arizona. Nor does TA

19 have any assets located in Arizona. TA is also authorized by the Federal Communications

20 Commission to provide domestic and/or international telecommunications services.

21

22

23

24

25

26

27

on July 16, 1998. In its 2009 Annual Report filed with the Commission, PAETEC Business generated
more than $1 million of Arizona jurisdictional revenue. PAETEC Business therefore is a Class A investor-
owned public service corporation subject to the Commission's Public Utility Holding Companies and
Affiliated Interest Rules, A.A.C. R14-2-801 et seq.

2 PCI is authorized to provide resold intrastate interexchange services in Arizona pursuant to Decision No.
62458 (April 14, 2000). PCI has no physical presence in Arizona and is not a Class A investor-owned utility
subject to A.A.C. R14-2-801 et seq.
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C. Designated Contacts.

Michael W. Patten, Esq.
Timothy J. Sato, Esq.
Roshka DeWu1f & Patten, PLC
One Arizona Center
400 East Van Buren, Suite 800
Phoenix, Arizona 85004-3906
Tel: (602)256-6100
Fax: (602)256-6800
Email: mpatten@rdp-law.com

and
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2 Questions, correspondence, or other communications concerning this Application should

3 be directed to:
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Jean L. Kiddos
Brett P. Ferenchak
Bingham McCutcheon LLP
2020 K Street, N.W.
Washington, D.C. 20006
Tel: (202)373-6000
Fax: (202)373-6001
Email: jean.kiddoo@bingham.com

brett.ferenchak@bingham.com

and

William A. Haas
Vice President and Deputy General Counsel
McLeodUSA Incorporated
l Martha's Way
Hiawatha, Iowa 52233
Tel: (319)790-7295
Fax: (319)790-7901
Email: WHaas@McLeodUSA.com

For Talk America, Inc.
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Brad E. Mutschelknaus
Kelley Drye & Warren LLP
3050 K Street NW, Suite 400
Washington, DC 20007
Tel: 202-342-8539
Fax: 202-342-8451
Email: bmutschelknaus@kelleydrye.com

27
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and

Frances E. McComb
General Counsel; EVP- Law & Public Policy
Cavalier Telephone
2 l34 West Laburnum Avenue
Richmond, VA 23227
Tel: 267-803-4349
Email: femccomb@cavteLco1:n

111. DESCRIPTION OF THE TRANSACTION
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Pursuant to the Agreement and Plan of Merger, dated as of September 12, 2010, by and

among PAETEC, Cairo Acquisition Corp. ("MergerCo") (an indirect, wholly-owned subsidiary of

PAETEC created for purposes of the transaction),3 Cavalier, and the Stockholder Representative

(the "Agreement"), MergerCo will merge with and into Cavalier, with Cavalier continuing as the

surviving entity (the "Merger").4 A copy of the Agreement is attached as Exhibit B. As a result of

the Merger, the TA will become a wholly owned indirect subsidiary of PAETEC and PAETEC

Corp. Thus, PAETEC will become the new ultimate parent company of Cavalier and TA.

Diagrams depicting the Merger and the pre- and post-transaction corporate structures of the

companies are appended hereto as Exhibit A.

The current customers of TA will remain customers of that entity following the Merger.

Accordingly, the Cavalier Transfer will be virtually seamless to customers, who will continue to

enjoy the same rates, terms and conditions of service as they do prior to closing. The only change

resulting from the Cavalier Transfer will be that TA will be ultimately owned by PAETEC, a

widely held public corporation that is already the ultimate parent of certificated Arizona carriers,

PAETEC BUSINESS and PCI. .22

23

24

3 MergerCo is a direct wholly-owned subsidiary of PAETEC Corp., a Delaware corporation and direct
wholly-owned subsidiary of PAETEC.

25

26

27

4 There will be no change in the current ownership of PAETEC and its subsidiaries as a result of the
Merger.
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PAETEC is managerially, technically, and financially well-qualified to become the new

ultimate owner of TA. As noted above, subsidiaries of PAETEC currently provide local exchange

and/or interexchange telecommunications services in 46 states and the District of Columbia. For

additional detail on the f inancial and managerial qualif ications of PAETEC, please see

paetec.com. TA will therefore continue to have the managerial, technical and financial

qualifications to provide high quality telecommunications services to consumers in Arizona

supported by experienced PAETEC management. TA will also be supported by the financial

resources of PAETEC.8

9 I v . RULE 803 INFORMATION
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The proposed merger and related transfer of control of TA constitute a reorganization

under the Commission's Public Utility Holding Companies and Affiliated Interests Rules. The

proposed Merger will not impair the financial status of TA or otherwise prevent TA from

attracting capital at fair and reasonable terms nor will it impair TA's ability to provide safe,

reasonable and adequate service. Although generally described above, Applicants submit the

following information pursuant to A.A.C. R14-2-803 :
'2
Lu
oOwe 16 A. Names and Business Address of the Proposed Officers and Directors of the

Holding Companv.
17

18 Arunas A. Chesonis
Keith M. Wilson

19

20

21

22

23

24

25

26

Edward J. Butler, Jr.
Mario DeRiggi
Robert D. Moore, Jr.
Mary K. O'Connell
Algimantas K. Chesonis
Laurie L. Zaucha
Richard T. Aab
Shelley Diamond
H. Russell Frisby
Tansud<h V. Ganatra
Michael C. Mac Donald
William R. McDermott
Alex Stadler

Chairman of the Board, President and Chief Executive Officer
Director and Executive Vice President and Chief Financial Officer,
Treasurer
Executive Vice President and President
Executive Vice President and President, National Sales and Service
Executive Vice President and Chief Information Officer
Senior Vice President, General Counsel and Secretary
Senior Vice President, Chief Accounting Officer and Controller
Senior Vice President Human Resources
Vice Chairman of the Board of Directors
Director
Director
Director
Director
Director
Director

27
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Mark Zupan

A11 officers and director can be reached through PAETEC's business address at One

Director

PAETEC Plaza, 600 Willow BrookOfEce Park, Fairport, New York 14450.

B. The Business Purposes for Establishing or Reorganizing the Holding
Companv.

Please refer to the Public Interest Section below.

1
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c. The Proposed Method of Financing the Holding Companv and the Resultant
Capital Structure.
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PAETEC is a publicly traded company with an established capital structure and significant

financial resources. The methods it uses for f inancing will not change as a result of this

transaction. The transaction described in Section III above will add new subsidiaries to the

PAETEC family of companies. PAETEC will not issue additional equity in the company in

connection with this transaction. As described in Docket No. T-03267A-10-0358, which is
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incorporated by reference herein, PAETEC is entering into new financing arrangements in order to

finance the Cavalier Transfer and other potential strategic acquisitions.

D. The Resultant Effect on the Capital Structure of the Public Utilitv.

E. An Organization Chart of the Holding Company that Identifies all Affiliates
and their Relationships within the Holding Companv's Subsidiaries.

16

17 As a result of the Merger, TA will have a new ultimate parent, PAETEC. The capital

18 structure of the Arizona operating subsidiaries of both PAETEC and Cavalier will be unaffected

19 by the Merger.

20

21

22

23

24

Please see attached pre-merger and post-merger charts atExhibit A.

25
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F.
1

The Proposed Method for Allocating Federal and State Income Taxes to the
Holding Company's Subsidiaries.

2
Federal and State income tax allocations among PAETEC and its subsidiaries are

3

4
consistent with the provisions of Treasury Regulation Sections 1.1552-1(a). PAETEC's approach

5
to allocating tax liability will not change materially as a result of this transaction.

6 G. The Anticipated Changes in the Utilitv's Cost of Service and the Cost of
Capital Attributable to the Reorganization.

7

8
The Merger is not expected to have any adverse impact on the cost of services provided by

9
TA and the PAETEC operating subsidiary. The Merger should improve all of the operating

10 subsidiaries' access to capital at favorable rates through their common parent, PAETEC.

11 H. A Description of Diversification Plans of Affiliates of the Holding Companv.
U
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There are no current plans for diversification or business activities unrelated to operations
I-YJ
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of the current subsidiaries.
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Copies of all Relevant Documents and Filings with the United States Securities
and Exchange Commission and other Federal and State Agencies.
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17

18

19

20

21

PAETEC will provide such numerous and voluminous documents upon request.

Advance approval of the transaction is being sought from the public utility commissions in

the following states: California, Delaware, Georgia, Indiana, Louisiana, Maryland, Minnesota,

Mississippi, New Jersey, New York, Ohio, Pennsylvania, Tennessee, Virginia, and West Virginia.

Applicants are also seeking approval of the transaction from the Federal Communications

Commission ("FCC").
22

23

24
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Applicants will also make a Hart-Scott-Rodino filing in connection with the transaction.

J. An Explanation of the Manner in which the Utilitv can assure that Adequate
Capital will be Available for the Construction of Necessarv New Utilitv Plant
and for Improvements in Existing Utility Plant.

TA and the Arizona operating subsidiaries of PAETEC will be able to attract capital on

terms no less favorable than prior to the Merger. Adequate, and probably increased, capital will be

available for growth and development in Arizona.

1

2

3

4

5

6

7

8

9

10

11

v . WAIVER OF RULE 803 REQUIREMENTS.

Applicants request that, pursuant to A.A.C. R14-2-806, the Commission grant a waiver of

the requirements of A.A.C. R14-2-803 with respect to the proposed Cavalier Transfer. TA has a

nominal presence in Arizona with no assets and less than 100 customers, PAETEC Business has
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operated in Arizona for over ten years and has contributed to the vibrant competitive

Its customer base in Arizona is protected by a $600,000

performance bond, which is among the largest in place in Arizona. Moreover, as described below

in Section VI.B, the Cavalier Transfer is in the public interest. Given these factors, the

Commission need not expend its scarce resources on processing this application and should grant

Applicants a waiver of Rule 803 .

16

17

18

19

20

VI. APPROVAL OF REORGANIZATION.

A. The Cavalier Transfer meets the elements of Rule 803.C.

21

22

23

24

As discussed in Section VI.B below, PAETEC's acquisition of TA will strengthen

PAETEC's competitive status in numerous markets across the country. It also will strengthen

PAETEC's financial position. As a result, the Cavalier Transfer and related reorganization meets

the elements set forth in A.A.C. R14-2-803.C. The Cavalier Transfer will not impair the financial

status of PAETEC Business, will not impair PAETEC from attracting capital at fair and reasonable25

26

27
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1 terns and will not impair PAETEC Business from providing safe, reasonable and adequate

telecommunications service in Arizona.2

3 B. Public Interest Considerations.

4 As

5

Applicants submit that the transactions described herein will serve the public interest.

part of the PAETEC family of companies, TA will continue

6

to provide high-quality

telecommunications services to consumers, while gaining access to the additional resources and
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operational expertise of PAETEC. TA will also benefit by being able to offer services to multi-

location business customers across a much larger footprint in combination with its new PAETEC

affiliates. TA's network complements PAETEC's network and the acquisition will increase

PAETEC's existing fiber footprint, giving the combined companies greater market depth and

breadth as a result of the Cavalier Transfer. The indirect transfer of control will therefore give TA

the ability to become stronger competitors and thereby benefit consumers.

The transactions described herein will not result in a change of carrier for any customers or

any assignment of existing Commission authorizations. Further, the rates, terms and conditions of

services currently provided by TA to their customers will not change as a result of the transaction.

Following consummation of the proposed indirect transfer of control of the Cavalier Entities, and

17

18

after appropriate notices to customers and any required regulatory filings, the name of TA (or their

doing business 'DBA' names) may change to reflect the "PAETEC" brand. Otherwise, the

19

20

21

22

23

24

transactions will be seamless and transparent to customers and TA will continue to provide high-

quality communications services to their customers without interruption and without change in

rates, terms or conditions. These arrangements, moreover, will not affect TA's performance bond

currently in place, the purpose of which is to protect those Arizona customers whose have prepaid

for service or given TA deposits because Applicants will not encumber the performance bond or

customer deposits as part of the security for the financing arrangements.

25
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VII. CONCLUSION

For foregoing reasons, Applicants submit that the public interest, convenience, and

necessity would be furthered by the transfer of control of TA as described herein. Therefore,

Applicants respectfully request that the Commission:

1. Waive the requirements of A.A.C. R-14-2-803 pursuant to A.A.C. R-14-2-806.

1

2

3

4

5

6

7 1.

8 least 120 days prior to the Reorganization, and

9 2. Approve the transfer of indirect control of TA resulting from the proposed Merger

10 pursuant to A.A.C. R14-2-803 without a hearing.

Alternatively, Applicants request that the Commission:

Waive the requirement of A.A.C. R14-2-803 that the Notice of Intent be :tiled at
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Applicants further respectfully request expedited consideration and approval of this

Application without hearing no later than the Commission's Open Meeting scheduled for

December 14-15, 2010.

RESPECTFULLY SUBMITTED this /4 day of September 2010.

ROSHKA DEW IF & PATTEN, PLC
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By ,M 4,
Michael W. Patten
Timothy J. Sabo
One Arizona Center
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

Jean L. Kiddoo
Brett P. Ferenchak
Bingham McCutcheon LLP
2020 K Street, N.W.
Washington, D.C. 20006
Tel: (202)373-6000
Fax: (202) 373-6001
Email: jean.kiddoo@bingham.com

brett.ferenchak@bingham.com
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Original copies of the foregoing
filed this / day of September 2010 with:

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copy of t e foregoing hand-delivered/mailed
this8% of September 2007 to:

1

2

3

4

5

6

7

8

9

10

11

Lyn Farmer, Esq.
Chief Administrative Law Judge
Hearing Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

Janice Alward, Esq.
Chief Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
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Steve Olea
Director, Utilities Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
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JU L1A REDMAN-CARTER
Commission Number 733855

My Commlss\on Expires
Apr ll 7, 2o11

VERIFICATION

STATE OF IOWA

COUNTY OF LINN

§
§
§

I, William A. Haas, state that I am Vice Presi<1ent Regulatory and Public Policy of

PAETEC Holding Corp., that I am authorized to make this Verification on behalf of PAETEC

Holding Corp., that the foregoing filing was prepared under my direction and supervision, and

that the statements with respect to PAETEC Holding Corp and its subsidiaries in the foregoing

documentare trueand correct to the best of my knowledge, information, and belief

Name: Williams was
Title: Vice President Regulatory and Public Policy

PAETEC Holding Corp.

4/¢44. *4&,44"

QM,
SWORN TO AND SUBSCRIBED before me on the /.2 day of September, 2010.

4 3- .M
My commission expires: 7/ I,994
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VERIFICATION

COMMONWEALTH OF VIRGINIA

COUNTY OF HENRICO

§
§
§

I, Sarah L. Murphy, state that I am Vice President of Cavalier Telephone Corporation, the

ultimate parent company of Talk America, Inc. (together, the "Company"), that I am authorized

to make this Verification on behalf of the Company; that the foregoing filing was prepared under

my direction and supervision; and that the statements with respect to the Company in the

foregoing document are true and correct to the best of my knowledge, information, and belief

L
Name: Sarah L. Murphy
Title: Vice President

Cavalier Telephone Corporation

I%/4,9

SWORN TO AND SUBSCRIBED before me on the 13 day of September, 2010.
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My commission expires: Sqrt. 2>0, 8.943
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EXHIBIT A
1

2
Diagrams of the Merger

and the Pre- and Post-Transaction Corporate Structure of Applicants
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PAETEC HOLDING CORP.,

CAIRO ACQUISITION CORP.,

CAVALIER TELEPHONE CORPORATION
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M/C VENTURE PARTNERS V, L.P., as Stockholder Representative

Dated as of September 12, 2010



9

4

TABLE OF CONTENTS

s
s

8
I
\
I
r
r
II
1

I

a

£833

AR 'I I DE INI IONS 1

s a 41.1

2.1
2.2
2.3
2.4
2.5

Effect off 1* Er on Stock of Com 811 and Mer Er Sub 1

ARTICLE III CLOSING; CONVERSION OF SECURITIES; MERGER
CONSIDERATION; EXCHANGE OF CERTIFICATES Lran an ansansa-n»»»oa»n1

3.1
3.2
3.3

3.4
3.5
3.6
3.7
3.8
3.9

Closing
Merger Consideration
Pre-Closing Estimate; Disbursement Schedule and Certain
Deliverables
Deposit with Escrow Agent
Company Indebtedness under Credit Facility 23
Company Transaction Expenses and Company Closing Bonuses............23
Reserve Account
Surrender and Payment to Company Securityholders
Post-Closing

ARTICLE IV REPRESENTATIONS AND WARRANTIES OF THE COMPANY......28

4.1
4.2
4.3
4.4
4.5
4.6
4_7
4.8
4.9
4.10
4.11
4.12
4.13
4.14

Olgamzatlon and Good
9 I •

5 lliiliilii 9940lolilloloulbilholltilloilllloiAuthorlzatlon of Agreement' Reqnured Vote 29
I | • U

»¢o1»o»ou»»¢1ouu»¢unuv1oveonivoucteeooossoviaoooovnueoosaaeleeuontnnols»al¢a1»¢1»32
I l |  1  •

Material Contracts 3600loiuutvnittiliill01IlalvvvtvttvtlvlltoQur tol!#lt»t\o0999990nliillaoouactusnolltllao

l l \ .



4

s
3
1.

|

i

4.15
4.16
4.17
4.18
4.19
4.20
4.21

I

4.22
4.23
4.24
4.25
4.26
4.27
4.28
4.29
4.30

• 9 1 0

l ' • h P ' 0
a

inanclal Ad 1so1°s 2

B mks'  Po Er of  A ttome 2

l . ff' kg ld Off D' dTtansactxons with A 1 laths, Stop O els, leers, lrectozs an

\ 4 *
oihliiiloallooolt9lIIII9I1llQcutilt!lollt»!\lQ»9lltl»l»¢nllo¢n4»olll9¢¢' A t 3

I U l U
Com he nce i t Communicat ions La s

Rzght-of- a Agreements and Netwo1°kFac1 1t1es
*

»101¢¢|¢|o 911\¢¢»a¢41o|oo¢1ao1»¢4n¢e¢1»¢1»»a1\aaooauooneasao\1s1»a1¢b44¢l»0»o»||1a9¢41»ia

l 8I
• 1 INo Other Replesentatlons at arrantles, Se e u

ARTICLE V APPOINTMENT OF STOCKHOLDER REPRESENTATIVE.................49

ARTICLE Vi REPRESENTATIONS AND WARRANTIES OF PURCHASER AND

6.1

6.2

6.3

6.4

6.5

6.6

6.7

6.8

a l l

C 0 n
Confects' Consents of Thlrd Parties 53

1- I |

9 I a

I OOQOOCCUI I i i ! UOQI OOQUODUUI l i lOOOOI OQI I o GI UGI l i ! ! l l l l l l l lO l l \ \ 1 ¢ l \ 4 i \ l0 l l l * l l \ UI ¢ Ol l i l \ l l¢

7.1
7.2
7.3
7.4
7_5
7.6
7.7
7.8
7.9
7.10
7.11
7.12

I

Q a I ..

¢lc¢aoo»oo»v»al»nllal»»l»lto»¢aala\ln¢o\¢

l1l1II¢4on1u44l\lo1l¢0»10¢»ln»l¢n1lll1un049lu1ntl1aesaemn-ua1»\ll¢l»»»9lnnca14l11¢n»»oau.ooo1o»\Q1o»¢¢59

Further Assul'allces 62
l I

a01»¢a1»¢n1¢¢1|¢oa 1»»1u»¢11»o11onsnui404410oo|¢|oo¢o¢i¢1|o|n»os»1l¢||n1||»||64

Tax Matters 65
Company Stockholder Approval' Notlce 66

I!»»0Ol0l¢l»nlrha4il¢ol§ol19\Iisal1oa\nl10»1¢ilo1l91IIol»ol8o¢ol»ao¢l¢#»9uu\sll



9

4

7.13
7.14 la\looll¢\1lla1n4al¢4llool1l1lhloa1al\l1\»1ll\l9llaol\l¢ll\lll»»oO1»l»»»0l\\1ll\O\lli\llll1loo11l»Not1Hcat1on 69

i

ARTICLE VIH CONDITIONS To CLOSING 70

8.1
8.2

Conditions Precedent to Obligations of Purchaser and Merger Sub.........70
Conditions Precedent to Obligations of the Company..............................71

ARTICLE IX

9.1
9.2
9.3
9.4

Procedure Upon Terlmnatlon '73
| •

______m_____________________________________________________________________'

X l9¢l\!lIQl1lol\ l¢al l l IQocl l10990nl!l l» l0o»lIDoulrlIv!l ti r l ti i ttti tuuuoIIQQouOIIIl tnunnl l lae l l t 3

10.1 l\\o\I¢I1 ¢I1~ll10¢1l~ll1 l 10 90l11ll11ll0llu \lllnloialooaa1oui11aillooa1ii o l\¢l\lQIO

ARTICLE XI MISCELLANEOUS

11.1
11.2

11.3
11.4

11.5
11.6
11.7
11.8
11.9
11.10
11.11

Payment of Sales, Use or Similar
No Survival of Representations and Warranties and Pre-Closing

Expenses
Submission to .Tu1°isdiction, Consent to Service of Process, Waiver .
oflury
Ensue Agreement Amendments and Walvels 75
Governing Law
Notices
Severability
Binding Effect,
Retention



4

Q

i
1
I

Schedules
I 3

l
i
|
|Sgihedule 4. 1

Schedule 4.3(a)
Schedule 4.3(b)
Schedule 4.4(a)
Schedule 4.4(b)
Schedule 4.5
Schedule 4.6
Schedule 4.7
Schedule 4.8
Schedule 4.9
Schedule 4.10
Schedule 4.11
Schedule 4.12
Schedule 4. 13
Schedule 4.14
Schedule 4.14(d)
Schedule 4.15
Schedule 4.16
Schedule 4. 17
Schedule 4. 18
Schedule 4.19
Schedule 4.20
Schedule 4.21
Schedule 4.23
Schedule 4.24(b)
Schedule 4.24(c)
Schedule 4.25(b)
Schedule 4.25(c)
Schedule 4.26
Schedule 4.27
Schedule 6.3
Schedule 6.5
Schedule 7,2(8)(i)
Schedule 7.2(b)(i)
Schedule 8.l(e)

Organization and Good Standing
No Conflicts
Company Consents
Capitalization of the Company
Outstanding Options, Warrants
Subsidiaries .
Financial Statements
No Undisclosed Liabilities
Absence of Certain Developments
Taxes
Assets and Liens
Intellectual Property
Material Contracts
Employee Benefit Plans
Human Resources Complaints
Business Employees
Litigation
Compliance with Law
Enviromnentai Matters
Company Financial Advisors
Banks; Powers of Attorney
Insurance
Transactions with Affiliates, Stockholders, Officers, Directors and Others
Compliance with Communications Laws
Owned Real Estate
Leased Real Property
Right-of-Way Agreements and Network Facilities
Leased Network Facilities
Customers and Suppliers
Fiber Route Information
Purchaser Consents
Purchaser Financial Advisors
Conduct of the Business Pending the Closing
Conduct of the Business Pending the Closing
Required Consents

Exhibits

Exhibit A
Exhibit B
E>d1ibit C
Exhibit D
Exhibit E

Escrow Agreement
Form of Letter of Transmittal
Escrow Pro Rata Shares
Form of Merger Consideration Disbursement Schedule
Form of Written Consent

s



Annexes i

I
s
'

|

r

Amex A- 1
Annex A-2
Annex A-3
Annex B

Current Assets and Current Liabilities of the Company or its Subsidiaries
Specified Matters and Specified Matters Amount
Accounting Principles, Policies, Procedures and Methodologies
Sale Participation Plan

i
1
|



f8
AGREEMENT AND PLAN OF MERGER

AGREEMENT AND PLAN OF MERGER, dated as of September 12, 2010 (the
"Agreement"), by and among PAETEC Holding Corp., a Delaware corporation ("Purchaser"),
CAIRO ACQUISITION CORP., a Delaware corporation and indirect, wholly-owned subsidiary
of Purchaser ("Merger Sub"), CAVALIER TELEPHONE CORPORATION, a Delaware
corporation (the "Company") and M/C VENTURE PARTNERS V, L.P., a Delaware limited
partnership as the representative of the Company's stockholders (the "Stockholder
Representative").

R E C I T A L S:

Purchaser desires to acquire the Company through the merger (the "Merfaer") of
Merger Sub with and into the Company pursuant to the Delaware General Corporation Law (the
"DGCL"), with the Company being the surviving corporation in the Merger.

The Board of Directors of each of the Purchaser, Merger Sub and the Company
have each determined that it is adv isable for, and in the best interest of , their respective
stockholders for Purchaser to acquire the Company through the Merger, after which the
Company shall be a wholly-owned subsidiary of Purchaser.

After the execution of this Agreement, and as an inducement to Purchaser's
wil l ingness to enter into this Agreement, the Company shall ' (i) solicit irrevocable written
consent in accordance with and pursuant to Section 228 of the DGCL and in the form attached
hereto as Exhibit E from certain holders of capital stock of the Company, (which holders shall
include the consent of those stocldaolders of the Company owning approximately 96% of the
issued and outstanding Common Stock as well  as those Company Stockholders miming
approximately 95% of the issued and outstanding Preferred Stock (the "Majority Holders")),
pursuant to which the Majority Holders will approve this Agreement, the Merger and the other
transactions contemplated hereby and thereby waive any rights to seek appraisal for such capital
stock (to the extent a right of appraisal exists thereon) held by such Company Stockholder as
prov ided under the DGCL (the "Written Consent") and (i i) del iver the Written Consent to
Purchaser in the form executed, adopted, dated and delivered by the stockholders of  the
Company, which Written Consent shall constitute the approval required to adopt and approve
this Agreement and the Merger pursuant to the Company Charter, the Company's bylaws and the
DGCL.

NOW, THEREFORE, in consideration of the premises and the mutual covenants
and agreements hereinafter contained, the parties hereby agree as follows :

ARTICLE I

DEFINITIONS

1.1 Certain Definitions.

(a) For purposes of this Agreement, the tallowing terms shall have the
meanings specified in this Section 1.1: '

PRV !889182.14
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"Accounting Fees" has the meaning set forth in Section 3.9(c).

"Additional Consideration" has the meaning set forth in Section 3.9(d)(ii).

"Adiustment Time" means 12:01 a.m., Richmond, Virginia time, on the Closing

i

s

I
I

l
t
I

Date.

i
i
l
i|
I

"Affiliate" means, with respect to any Person, any other Person that, directly or
indirectly through one or more intermediaries, controls, or is controlled by, or is under common
control with, such Person, and the term "control" (including the terns "controlled by" and "under
common control With") means the possession, directly or indirectly, of the power to direct or
cause the direction of the management and policies of such Person, whether through ownership
of voting securities, by contract or otherwise.

r

"Agreement"has the meaning set forth in the introduction to this Agreement.

"Antitrust Laws" has the meaning set forth in Section 7.4(a).

"Assets" has the meaning set forth in Section 4.10.

"Balance Sheet Date" means December 31 , 2009.

"Balance Sheets" has the meaning set for in Section 4.6.

"Base Merfzer Consideration" has the meaning set forth in Section 3.2.

"Buslmess Day" means any day of the year on which national banking institutions
in Richmond, Virginia or New York, New York are open to the public for conducting business
and are not required or authorized to close.

"Business Employee" means any indiv idual  ( i )  current ly employed by the
Company or any Subsidiary as of the date hereof or (ii) hired by the Company 01' any Subsidiary
between the date hereof and the Closing Date, but excludes any individual who ceases to be
employed by the Company or any Subsidiary prior to the Closing Date .

"Cash" means cash, cash equivalents and short-term investments.

"Cash Capped Amount" means a dollar amount equal to $35,000,000.

"CEO" has the meaning set forth in Section 3.3.

"Certificate of Merger" has the meaning set filth in Section 2.2.

"Closing" has the meaning set forth 'm Section 3.1.

"Closing Balance Sheet." has the meaning set forth in 3.9(a).

"Closing Date" has the meaning set forth in Section 3.1 .

-2-
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"Closing Statement" has the meaning set forth in Section 3.9(a).

"Closing Working Capital" means (i) the aggregate amount of the current assets of
the Company and the Company Subsidiaries (consisting of the asset account line items identified
on Annex A-1) as of the Adjustment Time less (ii) the aggregate amount of the current liabilities
of the Company and the Company Subsidiaries (consisting of the liability account line items
identified on Annex A-1) as of the Adjustment Time, in each case as determined utilizing the
accounting principles, policies, procedures and methodologies reflected on Annex A-3; provided,
that for the avoidance of doubt, for the purposes of the calculation of Closing Working Capital
current liabilities shall exclude any liabilities included in Company Transaction Expenses,
Company Closing Bonuses (including for purposes of such exclusion, the Company's portion of
payroll or PICA Taxes relating thereto to the extent less than $400,000) and Company Financing
Costs.

"Code" means the Internal Revenue Code of 1986, as amended.

"Common Stock" means, collectively, (i) the Class A Common Stock, par value
of $.000l per share, of the Company (the "Class A Common Stock"), (ii) the Class B Common
Stock, par value of $.0001 per share, of the Company (the "Class B Common Stock"), (iii) the
Class C Common Stock, par value of $.000l per share, of the Company (the "Class C Common
Stock"), (iv) the Class C Nonvoting Common Stock, par value of $.0001 per share, of the
Company (the "Class C Nonvoting Common Stock"), and (v) the Class D Common Stock,
$.000l per share of the Company (the "Class D Common Stock").

"Communications Act" has the meaning set forth in Section 4.23(a).

"Communications Laws" has the meaning set forth in Section 4.23(a).

"Compallv" has the meaning set forth in the introduction to this Agreement.

"Company Benefit Plans" has the meaning set forth in Section 4.13(a).

"Company Chalter" means the Fifth Restated and Amended Certificate of
Incorporation of Cavalier Telephone Corporation, as tiled with the Secretary of State of the State
of Delaware on March 24, 2006, as amended by the First Amendment to the Fifth Restated and
Amended Certificate of Incorporation of Cavalier Telephone Corporation filed on May 28, 2008.

"Company Closing Bonuses" means the amounts that  wi l l  be paid in cash
immediately following the Closing by the Company and/or any of its Subsidiaries as W~2 wages
through a payroll distribution to certain Business Employees in accordance with the terms set
forth in the Sale Participation Plan attached hereto as Annex B, in the estimated amounts set
forth on a schedule to be del ivered by the Company to Purchaser and the Stockholder
Representative no fewer than twenty (20) Business Days prior to the Closing Date, which
schedule and est imates shal l  be updated by the del ivery of  the Merger Considerat ion
Disbursement Schedule delivered pursuant to Section 3.3(b) .

"Company Documents" has the meaning set forth in Section 4.2.

_3-
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"Company Financing Costs" has the meaning set forth in Section 3.2(f).

I

i
I!
I
I

|

I

"Company Indebtedness" means, without duplication, (i) dl indebtedness of the
Company and any of  i ts Subsidiaries for borrowed money, and (i i ) al l  obl igations of  the
Company and any of its Subsidiaries evidenced by notes, bonds (excluding for ptnposes of
Section 3.2(c) any Guarantees), debentures or similar instruments or pursuant to any guaranty or
arrangements having the economic effect of a guarantee (excluding trade payables and, for
purposes of Section 3.2(c), any Guarantees), (iii) all obligations payable by the Company under
interest rate protection agreements, (iv) obligations of the Company under the capital leases, (v)
any payment obligations accrued or, if applicable, that, at such time of determination, are or
become payable by the Company or any of its Subsidiaries to any holder of any indebtedness of
the Company of the types described in clauses (i) through (iv) of this definition in correction
with the Company seeking or receiving any consent, modification, waiver or amendment to any
material provision of any such indebtedness or by reason of any default or alleged default of any
such indebtedness and (v i) any principal, interest (including default interest), premiums,
penalties (including prepayment and early termination penalties and default penalties or
judgments), breakage fees and other amounts owing in respect of the items described in the
foregoing clauses (i) through (v).

I

"Company Optionholder" means any holder of Options immediately prior to the
Effective Time.

"Company Securityholders" means, collectively,
Company Optionholders and Company Warrantholders.

the Company Stockholders,

"Company Stockholders" has the meaning set forth in Section 2.4(c).

"Company Transaction Expenses" means the fees and expenses incurred or
accrued on or before (or in respect of any period on or prior to) the Closing Date and payable by
the Company or any of its Subsidiaries to any Person related to or arising out of the
contemplated sale of the Company and/or any Subsidiary of the Company, including travel, legal,
accounting, investment banking and other professional fees, in each case to the extent not paid in
cash by the Company or its Subsidiaries as of the Closing Date (including, to the extent the tail
policies referenced in Section '7.7(d) have not been purchased and fully paid in cash, the cost of
any such policies to be acquired by the Company, Purchaser or any of their respective Affiliates,
in each case, on the Company's behait) and that will become or remain a liability (contingent or
otherwise) of the Company or any of its Subsidiaries. For the avoidance of doubt, Company
Transaction Expenses shall not include any Company Closing Bonuses and Company Financing
Costs notwithstanding the fact that a portion of the Company Financing Costs may be owed to
the same Persons who are owed amounts constituting Company Transaction Expenses.

"Company Warrantholderf ' means any holder of warrants to purchase Common
Stock of.the Company.

"Coniidentialitv Agreement" has the meaning set forth in Section7.6.

"Consent" means, with respect to any Person, any approval, authorization,
exemption, waiver, permission or consent of any-kind of such Person.
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"Consolidated Group" means an "affiliated group" as that term is defined pursuant
to Section 1504(a)(l) and (a)(2) of the Code (or any similar provision of state, local or non~U.S.
Tax Law) of corporations or entities that file Tax Returns on a consolidated, unified, combined
or group basis.

"Contract" means any written contract, lease, commitment or other agreement.

"Copyrights" has the meaning set forth in Section 1.1 in the Intellectual Property
definition.

"Credit Facility" means the Amended and Restated Credit Agreement, dated
December 15, 2006, and related agreements thereto or thereunder (in each case, as supplemented,
amended, restated, or otherwise modified (including by waiver or consent) from time to time) by
and among CavTei Holdings, LLC, as Borrower, the Lenders thereto, the Guarantors named
therein and Wells Fargo Bank, National Association (formerly Wachovia Bank, N.A.) as
Administrative Agent.

"Current Deferred Revenue"means the current deferred revenues of the Company
and its Subsidiaries, on a consolidated basis as of the Adjustment Time, determined utilizing the
accounting principles, policies, procedures, and methodologies reflected on Annex A-3. and
consisting of the liability account line items #24810 and #24950.

.

"D&O Indemnities" has the meaning set forth in Section 7.7(a).

"Debt Commitment Letter" means the $420.0 million Senior Bridge Facility

Commitment Letter, dated as of the date hereof, among Purchaser, Banc of America Bridge LLC,
Banc of America Securities LLC, Deutsche Bank AG Cayman Islands Branch, and Deutsche
Bank Securities Inc. and any additional parties under any jointer agreements entered into
pursuant thel'eto.

"Debt Financing" has the meaning set forth in Section 6.6.

"Debt Securities Financing" means the issuance and sale. of debt securities of
Purchaser in a maximum aggregate principal amount of $420.0 million described in Exhibit A to
the Debt Commitment Letter.

"DGCL" has the meaning set forth in the Recitals to this Agreement.

"Disclosure Letter" has the meaning set forth in the introductory paragraph to
Axticie IV.

"Dispute Notice" has the meaning set forth in Section 3.9(b).

"Disputed items"has the meaning set forth in Sectiotn 3.9(b).

"Dissenting Shares"has the meaning set forth in Section 2.4(c)(iv).

"Effective Time" has the meaning set forth in Section 2.2.

-5-
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"Environment" means soil, land, surface or subsurface strata, surface waters
(including navigable waters, ocean waters, streams, ponds, drainage basins, and wetlands),
groundwaters, drinking water supply, stream sediments, ambient air (including indoor air), plant
and animal life, and any other environmental medium or natural resource.

t
z

=.

E

|

|
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:"Environmental Claim" means any claim, action, cause of action, investigation or
written notice by any Person alleging potential liability arising out o12 based on or resulting from
(i) the presence or ReleaSe of any Hazardous Materials at, on, under 01' emanating from any of
the Real Property, any property currently or formerly operated by the Company or any subsidiary,
or at, on, under or emanating from any third-party location to which the Company or any
Subsidiary sent, or caused to be sent, Hazardous Materials or (ii) any violation or alleged
violation of any Environmental Law.

I
9
I

E
J

"Environmental Laws" means all federal, and local laws and regulations, dl
common law and all other provisions having the force or effect of law relating to pollution or
protection of the Environment or human health, including, without limitation, those relating to
Releases or threatened Releases of Hazardous Materials or otherwise relating to the use,
treatment, storage, transport or handling of Hazardous Materials.

"ERISA" has the meaning set forth in Section 4. 13(a).

"ERISA Affiliate" has the meaning set fo11h in Section 4.13(a).

"Escrow A,Q_ent" has the meaning set forth in Section 3.4.

"Escrow Agreement" has the meaning set forth in Section 3.4.

"Escrow Amount." means the sum of (i) $5,000,000 to satisfy the payment of a
post-Closing adjustment (if any) to Estimated Merger Consideration in Purchaser's favor in
accordance with Section 3.9 (the "Working Capital Escrow Amount"), Q (ii) the sum of the
Specified Matter Amounts (if any) (such sum, the "Specified Matter Escrow Amount"). The
Escrow Amount is a portion of the Estimated Merger Consideration.

"Escrow Pro Rata Share" means, with regard to each Company Securityhoider, a
percentage equal to the quotient of (i) the portion of the Base Merger Consideration payable to
such Company Securityholder pursuant to Section 2.4(c)(ii), Section 2.4(c)(iii) and Section
2.4(c)(v), divided by (ii) the sum of aggregate amount of (A) Base Merger Consideration of the
type described in clause (i) to all Company Securityhoiders plus (B) the aggregate amount of
Company Closing Bonuses payable to the Business Employees set forth inExhibit C under the
heading "SPP Escrow Participants". An estimate of each Company Securityholder's Escrow Pro
Rata Share is set forth onExhibit C hereto, to be updated prior to the Closing in accordance with
Section 3.3. on the Closing Date;provided, that,notwithstanding anything to the contrary in this
Agreement, no Company Securityholder shall have any right whatsoever in the Escrow Amount
unless and until, and in such event only such amount (which may only be a portion of the Escrow
Amount), is released by the Escrow Agent for the benefit of the Company Securityholders as
expressly provided in this Agreement (including Annex A-2) and pursuant to the Escrow
Agreement.

_6-
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"Estimated Closing Balance Sheet" has the meaning set forth in Section 3.3(a).
:

"Estimated Closing Working Capital" has the meaning set forth in Section 3.3 .

"Estimated Company Closing Bonuses" has the meaning set forth in Section 3.3. r
I

"Estimated Company Transaction Expenses" has the meaning set forth in Section
3.3.

"Estimated Merger Consideration" has the meaning set forth in Section 3.3.

"Estimated Merger Consideration Calculation" has the meaning set  forth in
Section 3.3.

"Estimated Net Company Indebtedness" has the meaning set forth in Section 3 .3.

"FCC" means the U.S. Federal Communications Commission,

"FCC Approval" means any Consent of the FCC that is necessary for the parties
hereto to consummate the Merger and the other transactions contemplated by this Agreement.

"Fiber Route" has the meaning set forth in Section 4.27.

"Final Mei'2er Consideration" has the meaning set forth in Section 3.9(d).

"Financial Statements" has the meaning set forth in Section 4.6.

"Financing Sources" means (i) the Persons that have committed to provide or
otherwise entered into agreements in connection with the Debt Financing, including, without
limitation, Banc of America Bridge LLC, Banc of America Securities LLC, Deutsche Bank AG
Cayman Islands Branch and Deutsche Bank Securities Inc., and their respective successors and
assigns and (ii) for purposes of Sections 7.1, 7.13(b), 1l.4(d) and 11.9, their respective Affiliates,
off icers, directors, employees and representatives involved in the Debt Financing and their
respective successors and assigns.

"FTC" means the U.S. Federal Trade Commission.

"GAAP" means United States generally accepted accounting principles and
practices as in effect from time to time and applied consistently throughout the periods involved.

"Governmental Body" means any govemment or governmental or regulatory
body thereof, or political subdivision thereof, whether federal, state, or local, or any agency,
instrumentality or authority thereof, 01' any court or arbitrator (public or private).

. "Guarantees" means all guarantees, surety bonds, fidelity bonds, performance
bonds and letters of credit benefiting the Company or its Subsidiaries.

"Ha_za1'dous Materials" means all substances defined as any (i) hazardous
substance as defined by any Environmental Law, (ii) any petroleum or petroleum product, oil or
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waste oil; (iii) any asbestos or polychlorinated byphenyis; (iv) any hazardous material, toxic
substance, solid waste, municipal waste, industrial waste, hazardous waste, flammable material,
radioactive material, pollutant 01° contaminant or words of similar meaning and regulatory effect
under any applicable Environmental Law; and (v) any other chemical, material, or substance
exposure to which 01' whose discharge, emission, disposal or Release is prohibited, limited, or
regulated under any applicable Environmental Law.

E
l

"HSR Act" means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as

:
I

1
I

3
|

| '

amended.

"Independent Accountants" has the meaning set folth in Section 3.9(c).

"Intellectual Property" means all intellectual property rights used by the Company
arising from or in respect of the following: (i) all patents and applications therefor, including
continuations, divisionals, continuations-in-part, or reissues of patent applications and patents
issuing thereon (collectively, "Patents"); (ii) all trademarks, service marks, trade names, service
names, brand names, trade dress rights, logos, Internet domain names and corporate names,
together with the goodwill associated with any of the foregoing, and all applications,
registrations and renewals thereof; (collectively, "Marks"); (iii) copyrights and registrations and
applications therefor, works of authorship and mask work rights (collectively, "Copyrights"),
(iv) all Software; (v) mask works and all applications, registrations, and renewals thereof,
(vi) rights, including rights of privacy and publicity, to use the names, likenesses and other
personal characteristics of any individual; (vii) other proprietary rights to intangibles; and (viii)
copies and tangible embodiments thereof (in whatever form or medium) existing in any part of
the world .

"Interim Balance Sheet" has the meaning set forth in Section 4.6(a).

"Interim Balance Sheet Date" has the meaning set forth in Section 4.6(a).

"IRS"means the Internal Revenue Service.

"Junior Preferred Merger Consideration" has the meaning set forth in Section

2.4(c)(ii).

"Knowledge of the Company" means (i) the knowledge of Danny L. Bottoms,
Sarah L. Murphy and Frances E. McComb, including (ii) the lmowiedge of such Persons
identified in clause (i) following reasonable due inquiry by such Persons of the Business
Employees with management oversight of the specific matters set forth in the applicable
representation or warranty of the Company (for example, a representation regarding benefits
matters would involve the due inquiry of such Business Employees with management oversight
of Human Resource administration matters).

|

"Law" means any federal, state, local law, statute, code, ordinance, rule or
regulation.

"Leased Network Fa¢i1iu¢s"'i1as the meaning set forth in Section 4.25(a)(ii).

-8-
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"Leased Network Facilitv Aagreement" has the meaning set forth in Section
4.25(c)(i).

"Leased Real Property" has the meaning set folth 'm Section 4.24(a)(ii).

"Leases" has the meaning set forth in Section 4.24(a)(i).

"Letter of Transmittal"has the meaning set forth in Section 3.8(b).

"Licenses" has the meaning set forth in Section 4.11.

"Lien" means any lien, encumbrance, pledge, mortgage, deed of trust, security
interest, claim, lease, charge, option, right of first refusal, easement, servitude or transfer
restriction.

"Majority Holders" has the meaning set forth in the Recitals to this Agreement.

"Marks" has the meaning set forth in Section 1.1 in the Intellectual Property

definition.

"Material Adverse Effect"means any event, change, occurrence, effect or' state of
facts that has had, or would reasonably be expected to have, any adverse effect on the condition
(financial or otherwise), business, assets, properties, liabilities or results of operations of the
Company and its Subsidiaries, taken as a whole, that is, individually or in the aggregate, material,
excluding any changes or effects resulting directly or indirectly from (i) general changes in
economic, geographic, market, financial or capital market, regulatory or political conditions,
except if such changes disproportionately affect (in a manner that is material and adverse) the
Company and its Subsidiaries, taken as a whole, as compared to other similarly situated entities
engaged in the industries in which the company and its Subsidiaries, taken as a whole, operate,
(ii) terrorism, war or the outbreak of hostilities, or natural disasters anywhere in the world,
whether commencing before or after the date of this Agreement, except if such acts
disproportionately affect (Ina manner that is adverse) the Company and its Subsidiaries, taken as
a whole, as compared to other similarly situated entities engaged in the industries in which the
Company and its Subsidiaries, taken as a whole, operate, (iii) changes in conditions generally
applicable to the industries in which the Company and its Subsidiaries operate, except if such
changes disproportionately affect (in a manner that is adverse) the Company and its Subsidiaries,
taken as a whole, as compared to other similarly situated entities engaged in the industries in
which the Company and its Subsidiaries, taken as a whole, operate, (iv) changes in the Law or
accounting regulations or principles or interpretations thereof; except if such changes
disproportionately affect (in a manner that is adverse) the Company and its Subsidiaries, taken as
a whole, as comparedto other similarly situated entities engaged in the industries in which the
Company and its Subsidiaries, taken as a whole, operate, (v) any changes 'm regulatory
requirements imposed by the FCC or any State PUC or otherwise, except if such changes
disproportionately affect (in a manner that is adverse). the Company and its Subsidiaries, taken as
a whole, as compared to other similarly situated entities engaged in the industries in which the
Company and its Subsidiaries, taken as a whole, operate, (vi) any failure by the Company 01' any
of its Subsidiaries to meet any internal 01° published prob sections, forecasts or revenue or earnings
predictions (except that any event, change, occurrence, effect or state of facts that may be the
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cause of such failure may be taken into account in determining whether a Material Adverse
Effect has occurred (to the extent not otherwise covered in clauses (i) through (v) or (vii) through
(ix))), (vii) changes as a result of any action consented to in writing by Purchaser, (viii) the
anticipated default under the Credit Facility disclosed in the first paragraph of Section 4.12(a)(iii)
of the Disclosure Letter or any other matter that is set forth in the Disclosure Letter as of the date
of this Agreement to the extent that the nature of such disclosure is such that it iS reasonably
apparent from the text and context of such disclosure that it applies as an exception to "Material
Adverse Effect" and the possible effect of such matter is, as of the date of this Agreement,
reasonably apparent or (ix) the execution or announcement of this Agreement or the taking of
any action contemplated or required by this Agreement or the consummation of the transactions
contemplated hereby. ,

|

I
l

"Material Contracts" has the meaning set forth in Section 4. 12(a).

"Material Customer" means any customer, or group of customers that are under
common ownership or control, that (i) accounted for at least $500,000 of the aggregate products
and services furnished by the Company and its Subsidiaries in the fiscal year ended December 3 I ,
2009 or (ii) is expected, to the Knowledge of the Company, to account for at least $500,000 of
the aggregate products and services to be furnished by the Company and its Subsidiaries in the
fiscal year ending December 31, 2010.

"Merger" has the meaning set forth in the Recitals to this Agreement.

"Merger Consideration Disbursement Schedule" has the meaning set forth in
Section 3.3(b).

"Merger Sub" has the meaning set forth in the introduction to this Agreement.

"Net Company Indebtedness" means, as calculated immediately prior to the
Closing (including, if applicable, any amounts described in clauses (v) and (vi) of the definition
of Company Indebtedness to the extent due and owing in connection with the consummation of
the Merger), the aggregate amount of (i) Company Indebtednessminus (ii) the lesser of (A) the
sum of all Cash of the Company and the Company Subsidiaries at Closing on a consolidated
basis and (B) the Cash Capped Amount, in the case of each of the foregoing clauses (ii)(A) and
(ii)(B), determined in accordance with GAAP and utilizing the accounting principles, policies,
procedures and methodologies reflected on Annex A-3. For the avoidance of doubt, any Cash
amounts in excess of the Cash Capped Amount shall not reduce, and will have no effect on the
calculation of Net Company Indebtedness.

"Network Facilities" has the meaning set forth in Section 4.25(a)(i).

"Option Certificate" has the meaning set forth in Section 3.8(c).

"Option Plan"has the meaning set forth in Section 2.4(c)(v).

"Options" has the meaning set forth in Section 2.4(c)(v).
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"Order"means any order, injunction, judgment, decree, ruling, writ, assessment or
arbitration award of a Governmental Body.

E
|

!
I
i

1
I

"Ordinary Course of Business" means the ordinary and usual course of the
Company's and its Subsidiaries' businesses consistent with past practices.

"Owned Network Facilities" has the meaning set forth in Section 4.25(a)(iii) .

"Owned Real Property" has the meaning set forth in Section 4.24(a)(iii).

"Patents" has the meaning set forth in Section 1.1 in the Intellectual Property
definition.

"Paving Agent" has the meaning set forth in Section 3.8(a).

"Payment Fund" has the meaning set forth in Section 3.8(a).

"Payoff Letter" means a payoff letter in customary form from Wells Fargo Bank,
National Association (fonnerly Wachovia Bairn, N.A.) (or any successor thereto) as
Administrative Agent under the Credit Facility reflecting all amounts required to be paid under,
or in connection with, Company Indebtedness outstanding under the Credit Facility, to discharge
such Company Indebtedness in full, including any peNalties, default judgments or otherwise or
any other obligation on behalf of the Company or any of its Subsidiaries.

|

"Per Common Share Merger Consideration" means, to the extent the Base Merger
Consideration exceeds the Preferred Stock Merger Consideration as detailed in Section 2.4, an
amount equal to (i) the sum of (A) the Base Merger Consideration and (B) aggregate exercise
price of all Options and Warrants outstanding immediately prior to the Effective Time with
respect to which the holders thereof will receive Base Merger Consideration hereunder minus the
Preferred Stock Merger Consideration divided by (ii) the sum of (C) the aggregate number of
shares of Common Stock outstanding immediately prior to the Effective Time and (D) the
aggregate number of shares of Coir non Stock issuable upon the exercise of in-the-money
Options and in-the-money Warrants with respect to which the holders thereof will receive Base
Merger Consideration hereunder, provided however that in accordance with Section B.l of
Article IV of the Company Charter, if the Series C Liquidation Preference (as defined in the
Company Charter) is equal to the EX Series C Liquidation Preference (as defined in the
Company Charter), then the Per Common Share Merger Consideration shall be $.000l with
respect to each share of Class D Common Stock.

"Permits" means any approvals, authorizations, consents, licenses, permits or

certificates of a Governmental Body.

"Permitted Liens" means (i) all defects, exceptions, restrictions, easements, rights

of way and encumbrances identified in the policies of title insurance that have been made
available to Purchaser, (ii) statutory liens for current Taxes, assessments or other governmental
charges not yet delinquent or the amount or validity of which is being contested in good faith by
appropriate proceedings, provided a reserve is established therefore and such reserve is
appropriate in amount, (iii) mechanics', carriers', workers', repairers' and s.imila1"Liens arising or
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incurred in the Ordinary Course of Business that are not yet due and payable; (iv) zoning,
entitlement and other land use and environmental regulations by any Governmental Body; (v)
title of a lessor under a capital or operating lease; (vi) such other imperfections in title and Liens
arising in the Ordinary Course of Business (and not incured in connection with Company
Indebtedness) that are not material in amount and do not materially interfere with the use (as
currently used in the operation of the Company and its Subsidiaries and anticipated to be used as
may be contemplated in any Company business plan) of the property encumbered thereby; and
(vii) UCC financing and other statements similar filings that evidenced a security interest or Lien
in respect of only (A) formerly outstanding indebtedness or (B) obligations that are no longer
outstanding as of the date in question and, in each case, in which such indebtedness or obligation
of the type described in this clause (vii) has been fully discharged and satisfied without any
obligation remaining on the part of the Company or any of its Subsidiaries 01' Affiliates and, in
each case, but for administrative oversight on the part of the Company and/or the counterparty
thereto, such filings should have previously been terminated.

!
|

i
I
I

I
i

"Person" means any individual, corporation, partnership, limited liability
company, firm, joint venture, association, joint-stock company, trust, unincorporated
organization, Governmental Body or other entity.

"Policies" has the meamlng set forth in Section 4.20.

"Post-Closing Period" has the meaning set forth in Section 7. 10(a).

"Pre-Closing Period" has the meaning set fo11h in Section 7.l0(a),

"Preferred Stock" means, collectively, (i) the Series A Preferred Stock, par value
$.000l per share, of the Company (the "Series A Preferred Stock"), (ii) the Series B Preferred
stock, par value $.000i per share, of the Company (the "Series B Preferred Stock"), (iii) the
Series C Preferred stock, par value 38.0001 per share, of the Company (the "Series C Preferred
Stock"), and (iv) the Series D Preferred stock, par value $.000l per share, of the Company (the
"Series D Preferred Stock").

"Preferred Stock Merger Consideration" has the meaning set forth in Section
2.4(c)(ii).

"Purchaser" has the meaning set forth in the introduction to this Agreement.

"Purchaser Documents" has the meaning set forth in Section 6.2.

"Real Property"has the meaning set forth in Section 4.24(a)(iv).

"Registered Intellectual Property" means all Patents and Patent applications, all
Copyright registrations, and all registrations and applications for Marks that, in each case, are
owned by the Company or any of its Subsidiaries and all Intellectual Property underlying such
registrations and applications.

"Release" means any release, spill, emission, discharge, . leaking, pumping,
pouring, dumping, injection, deposit, disposal, dispersal, leaching 01' migration of Hazardous
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Materials into the Environment (including, without limitation, ambient air, surface water,
groundwater and surface or subsurface strata).

i
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"Representative Expenses" has the meaning set forth in Article V.
I

"Required Consents" means (i) any Consent of any Governmental Body,
including any FCC Consent, any Consent of any State PUC, or any consent of any local
Governmental Body, in each case that is listed on Schedule 8.1(e) and (ii) the filing of any
notification with any State PUC that is set forth on Schedule 8.1(e).

i
iI

iI

"Required Financial Statements" means (i) the Financial Statements and (ii) after
November 5, 2010, the unaudi ted consol idated balance sheet of  the Company and i ts
Subsidiaries as at each of  September 30, 2009 and September 30, 2010 and the related
consolidated statements of income and cash flows of the Company and its Subsidiaries for the
nine (9) month period ended September 30, 2009 and ending September 30, 2010, respectively.

"Reserve Account" 11as the meaning set forth in Section 3.7.

"Reserve Amount" has the meaning set forth in Section 3.7.

"Rt,<zht-of-Way Agreement" has the meaning set forth in Section 4.25(b)(i).

"Section 262" has the meaning set forth in Section 2.4(c)(iv).

"Securities Act" has the meaning set forth in Section 6.4 .

"Secu1'itvho1de1's' Agreement" means the Second Amended and Restated
Securityholders' Agreement among the Company and the Persons named therein, dated as of
December 19, 2000, as amended from time to time.

"Senior Prefen'ed Merger Consideration" has the meaning set forth in Section
2.4(c)(i).

" Senior .Preferred SPP Amount" shall mean an amount equal to twenty percent
(20%) of the aggregate reduction to Base Merger Consideration set forth in Section 3.2(e).

"Share Certificates" has the meaning set forth in Section 3.8(b).

. "Software" means any and all  (i) computer programs, including any and all
software implementations of algorithms, models and methodologies, whether in source code or
object code, (ii) databases and compilations, including any and all data and collections of data,
whether machine readable or otherwise, (iii) descriptions, How-charts and other work product
used to design, plan, organize and develop any of the foregoing, screens, user interfaces, report
formats, f irmware, development tools, templates, menus, buttons and icons, and (iv ) al l
documentation including user manuals and other training documentation related to any of the
foregoing. |

"Specified Matter" has the meaning set forth on Arles A-2;
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"Specified Matter Amount" has the meaning set forth on Annex A-2.

"Specified Matter Escrow Amount" has the meaning set forth in the definition at
Escrow Amount. Ii

I"State PUC" means any state or local public service commission orsimilar state
or local Governmental Body in those states listed on Schedule 4.3(b) and that has regulatory
authority over the Company and its Subsidiaries.

"Stockholder Representative"has the meaning set forth in Article V.

i

I
|
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"Straddle Tax Returns" has the meaning set forth in Section 7. 10(b)(ii).

"Subsidiary" means any Person of which fifty percent (50%) or more of the
outstanding voting securities or other voting equity interests are owned, directly or indirectly, by
the pertinent Person.

"Surviving Col'poration" has the meaning set forth in Section 2. 1.

"Target Working Capital Amount" means negative $5,000,000.

"Tax Return" means any return, declaration, report, information return or
statement related to Taxes, 'mc1ud°mg any schedule or attachment thereto and including any
amendment thereof required to be filed in respect of any Taxes.

2

"Taxes" means (i) all federal, state, local or foreign ta'<es, charges, fees, imposts,
levies or other assessments, including, without limitation, all net income, alternative or add-on
minimum, gross receipts, capital, sales, use, ad valorem, value added, transfer, franchise, profits,
inventory, capital stock, license, withholding, payroll, employment, social security,
unemployment, excise, severance, stamp, occupation, property and estimated taxes, customs
duties, fees, assessments, contributions associated with the Federal Universal Service Fund, the
Telecommunications Relay Service, North America Numbering Plan Administration and Local
Number Portability Support, and charges of any land whatsoever, and (ii) all interest, penalties,
lines, additions to tax 01' additional amounts imposed by any taxing authority in connection with
any item described in clause (i).

"Taxing Authority" means each national, state, provincial or local government or
any governmental, administrative or regulatory authority, agency, court, commission, tribunal,
body or instrumentality of any govermnent that imposes, regulates, administers, collects 01°
regulates the collection of Taxes in any applicable jurisdiction.

"U.S." means the United States of America.

"Unresolved Items" has the meaning set forth in Section 3.9(c).

"Warrant Certificate" has the meaning set forth in Section 3.8(c).

"Warrants" has the meaning set forth in Section 2.4(c)(v).
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"Working Capital Escrow Amount" has the meaning set forth in the definition of
Escrow Amount.

"Written Consent" has the meaning set forth in the Recitals to this Agreement. l
|
i

(b) Other Definitional and Interpretive Matters. Unless otherwise expressly
provided, for purposes of this Agreement, the following rules of interpretation shall apply:

(i)
before which, within which or following which any act is to be done or step taken
pursuant to this Agreement, the date that is the reference date in calculating such period
shall be excluded. If the last day of such period is a non-Business Day, the period in
question shall end on the next succeeding Business Day.

Calculation of Time Period. When calculating the period of time

(ii) Dollars. Any reference in this Agreement to $ shall mean U.S.
dollars.

(iii) Exhibits/Schedules. The Exhibits and Schedules to this Agreement
are hereby incorporated and made a part hereof and are an integral part of this Agreement.
All Exhibits and Schedules annexed hereto or referred to herein are hereby incorporated
in and made a part of this Agreement as if set forth in full herein. Any capitalized terms
used in any Schedule or Exhibit but not odmerwise defined therein shall be defined as set
forth in this Agreement.

(iv) Gender and Number. Any reference in this Agreement to gender
shall include all genders, and words imparting the singular number only shall include the
plural and vice versa.

(v) Headings. The provision of a Table of Contents, the division of
this Agreement into Articles, Sections and odder subdivisions and the insertion of
headings are for convenience of reference only and shall not affect or be utilized in
construing or interpreting this Agreement. All references in this Agreement to any
"Section" are to the corresponding Section of this Agreement unless otherwise specified.

(vi) Herein. The words such as "herein," "hereinai*ter," "hereof" and
"hereunder" refer to this Agreement as a whole and not merely to a subdivision in which
such words appear unless the context otherwise requires. The "date hereof" or "of the
date of this Agreement" shall mean September 12, 2010.

(vii) Including. The word "including" or any variation thereof means
"including, without limitation" and shall not be construed to limit any general statement
that it follows to the specific or similar items 01° matters immediately following it.

(viii) Made Available. The words "made available" to Purchaser, or
terms of similar import, when used 'm the representations (including any attendant
definitions) shall mean made available to Purchaser and its representatives prior to the
date of this Agreement in the Intralinks Data Room under the title "Project Indigo" or
delivered to Purchaser.
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(c) The p81ties hereto have participated jointly in the negotiation and drafting
of this Agreement and, in the event an ambiguity or question of intent or interpretation arises,
this Agreement shall be construed as jointly drafted by the parties hereto and no presumption or
burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any
provision of this Agreement.

ARTICLE H

THE MERGER

2.1 Merger. Upon the terms and-subject to the conditions of this Agreement, and 'm
accordance with the DGCL, (a) at the Effective Time (as defined in Section 22), Merger Sub
shall merge with and into the Company, the separate existence of Merger Sub shall cease and the
Company shall continue as the surviving corporation after the Merger (the "Surviving
Corporation") and a wholly owned subsidiary of Purchaser and (b) from and alter the Effective
Time, the Merger shall have all the effects of a merger under the DGCL and other applicable
Law.

2.2 Effective Time. Upon the terms and subject to the conditions of this Agreement,
the parties hereto shall cause on the Closing Date, a certificate of merger (the "Certificate of
Merger") to be properly executed and filed with the Secretary of State of the State of Delaware.
The Merger shall become effective on the date and at the time (the "Effective Time") of filing of
the Certificate of Merger. If the Secretary of State of the State of Delaware requires any changes
in the Certificate of Merger or this Agreement, as a condition to filing or to issuing its certificate
to the effect that the Merger is effective, Purchaser, Merger Sub and the Company will execute
any necessary revisions incorporating such changes,provided such changes are not inconsistent
with and do not result in any material change in the terms of this Agreement.

2.3 Effect of the Merger. At the Effective Time, the effect of the Merger shall be as
provided in the applicable provisions of the DGCL. Ki addition, without limiting the generality
of the foregoing, and subject thereto, at the Effective Time:

(a) General Effect. All the property, rights, privileges, powers, franchises and
assets of the Company and Merger Sub shall vest in the Surviving Corporation, and all debts,
liabilities, obligations and duties of the Company and Merger Sub shall become the debts,
liabilities, obligations and duties of the Surviving Corporation.

(b) Certificate of Incorporation. The certificate of incorporation of Merger
Sub, as in effect immediately prior to the Effective Time, shall be the certificate of incorporation
of the Surviving Corporation until thereafter changed or amended as provided therein or by
applicable Law.

(c) Bylaws. The bylaws of Merger Sub, as in effect immediately prior to the
Effective Time, shall be the bylaws of the Surviving Corporation until thereafter changed or
amended as provided therein or by applicable Law.
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(d) Directors. The directors of Merger Sub immediately prior to the Effective
Time shall be the directors of the Surviving Corporation, until the earlier of their resignation or
removal or until their respective successors are duly elected and qualified, as the case may be.

(e) Officers. The officers of Merger Sub immediately prior to the Effective
Time shall be the officers of the Surviving Corporation, until the earlier of their resignation or
removal or until their respective successors are duly elected and qualified, as the case may be.

il

2.4 Effect of Merger on Stock of Company and Merger Sub. As of the Effective
Time, by virtue of the Merger and without any action on the part of Purchaser, Merger Sub or the
Company, the following shall occur:

(a) Stock of Merger Sub. Each share of Merger Sub's capital stock issued and
outstanding immediately prior to the Effective Time shall be converted into and become one
validly issued, fully paid and no assessable share of common stock, par value $0.01 per share, of
the Surviving Corporation.

(b) Cancellation of Treasure Stock. Each share of  capital  stock of  the
Company issued and outstanding immediately prior to the Effective Time that is owned by the
Company (as treasury stock or otherwise) shall automatically be cancelled and retired and shall
cease to e>dst, and no cash or other consideration shall be delivered or deliverable in exchange
therefor. \

Treatment of Preferred Stock and Common Stock. Each share of
Preferred Stock and Common Stock issued and outstanding immediately prior to the Effective
Time (other than in the case of any Dissenting Shares and any shares to be cancelled in
accordance with Section 2.4(b)) shall convert into, upon the delivery of a duly executed Letter of
Transmittal, the right to receive, if any, a portion of the Base Merger Consideration in cash,
without interest, as set forth below in this Section 2.4(c), and payable in accordance with Article
III (and including after adjustment pursuant to Section 3.3 and Section 3.9). All such shares of
Prefer°ed Stock and Common Stock shall cease to be outstanding and shall automatically be
canceled and retired and shall cease to exist at the Effective Time, and each certificate previously
evidencing any such shares shall thereafter represent only the right to receive the portion of the
Base Merger Consideration, if any, set forth below in this Section 2.4(c) and payable in
accordance with Article III or, if applicable, under Section 262. The holders of shares of
Preferred Stock and Common Stock issued and outstanding immediately prior to the Effective
Time (such holders other than Purchaser and its Affiliates, the "Companv Stockholders") shall
from and after the Effective Time cease to have any rights with respect to such shares of
Preferred Stock and Common Stock, except as otherwise provided herein or by the DGCL.

(C)

( i ) Senior Preferred Stock. Each holder of Series C Preferred Stock
and Series D Preferred Stock shall be entitled to receive, upon the delivery of a duly
executed Letter of Transmittal, with respect to each share of Series C Preferred Stock of'
Series D Preferred Stock, respectively, held by such Company Stockholder immediately
prior to the Effective Time, on a part pass basis in accordance with the Company
Charter, an amount equal to (x) the Series C Liquidation Preference or Series D
Liquidation Preference (as such terms are defined in the Company Charter), respectively,
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with respect to such share minus (y) such share's pro rata portion of the Senior Preferred
SPP Amount (which pro rata portion shall be determined by dividing such share's Series
C Liquidation Preference or Series D Liquidation Preference by the aggregate amount of
the Series C Liquidation Preference and Series D Liquidation Preference payable with
respect to all such shares). "Senior Prefen'ed Merger Consideration" shall mean the
aggregate amount payable to all holders of Series C Preferred Stock and Series D
Preferred Stock under this Section 2.4(c)(i).

I

( i i ) Junior Preferred Stock. To t he  ex tent  t he  Base Merger
Consideration exceeds the Senior Preferred Merger Consideration, each holder of Series
A Preferred Stock and Series B Preferred Stock shall be entitled to receive (whether upon
consummation of the Merger or upon the release of the portion thereof held as Reserve
Amount or Escrow Amount), upon the delivery of a duly executed Letter of Transmittal,
with respect to each share of Series A Preferred Stock and/or Series B Preferred Stock,
respectively, held by such Company Stockholder immediately prior to the Effective Time,
ratably in accordance with the Company Charter in proportion to the aggregate unpaid
Junior Liquidation Preference (as defined in the Company Charter) on all outstanding
shares of Series A Preferred Stock and Series B Preferred Stock (the aggregate amount
payable to all holders of Series A Preferred Stock and Series B Preferred Stock under this
Section 2.4(c)(ii), the "Junior Preferred Merger Consideration", and together with the

Senior Preferred Merger Consideration, the "Preferred Stock Merger Consideration").

(i i i) Common Stock. To the extent the Base Merger Consideration
exceeds the Preferred Stock Merger Consideration, each holder of Common Stock shall
be entitled to receive (whether upon consummation of the Merger or upon the release of
the portion thereof held as Reserve Amount or Escrow Amount), upon the delivery of a
duly executed Letter of Transmittal, with respect to each share of Common Stock held by
such Company Stockholder immediately prior to the Effective Time, the Per Common
Share Merger Consideration.

(iv) Dissenting Shares. Notwithstanding anything in this Agreement to
the contrary, each share of Common Stock that is held by a Company Stockholder (i)
who has not voted in favor of the Merger or consented thereto in writing, (ii) who shall
have properly demanded in writing appraisal of such shares pursuant to, and who
complies in all respects with, Section 262 of the DGCL ("Section 262") and (iii) who has
neither effectively withdrawn nor lost the right to such payment (each such share, a
"Dissenting Share" and collectively, the "Dissenting Shares") shall not be converted into
the right to receive any portion of the consideration specified in Section 2.4, but rather
the holders of Dissenting Shares shall be entitled to payment of the fair value of such
Dissenting Shares in accordance with Section 262; provided, however, that if any such
Company Stockholder shall fail to perfect or otherwise shall waive, withdraw or lose the
right to appraisal under Section 262 then the right of such Company Stockholder to be
paid the fair value of such holder's Dissenting Shares shall cease and such Dissenting
Shares shall be deemed to have been converted as of the Effective Time into, and to have
become exchangeable solely for the right to receive, the consideration specified in
Section 2.4. The Company shall serve prompt notice to Purchaser of any written
demands received by the Company for appraisal of any snchshares, and Purchaser shall

-18-

PRV 1089182.14



1

I
|
I

have the right tO participate in and direct all negotiations and proceedings with respect to
such demands..Prior to the Effective Time, the Company shall not, without the prior
written consent of Purchaser, make any payment with respect to, or settle or offer to settle,
any such demands, or agree to do any of the foregoing.

(v) Company Options and Warrants. Subject to Section 3.8(c) below,
all rights to purchase any shares of the capital stock of the Company under the terms of
the Cavalier Telephone Corporation Third Amended and Restated Incentive Plan (such
plan, the "Option Plan", and any such rights, "Options"), whether vested or unvested, that
are outstanding immediately prior to the Effective Time of the Merger shall terminate and
be cancelled at the Effective Time of the Merger in exchange for the right to receive from
the Surviving Corporation or Purchaser, in accordance with this Section 2.4(c)(v) the "net
value" (as defined in the Plan), which could be zero, that a holder of such Options would
receive in connection with the Merger if such holder had exercised his or her Options
immediately prior to the Merger. Prior to the Closing Date, the Board of Directors of the
Company shall elect by resolution to take such actions reasonably necessary to effect the
treatment of the Options as described above. Ali warrants to purchase Common Stock
outstanding immediately prior to the Effective Time of the Merger ("Warrants") shall be
adjusted and cancelled as of immediately following the Effective Time of the Merger in
exchange for the right to receive from the Surviving Corporation or Purchaser, in
accordance with this Section 2.4(c)(v), a lump sum cash payment (net of applicable taxes)
in the amount, if any, equal to the Per Common Share Merger Consideration less the
purchase price per share of such Warrant (which amount, for the avoidance of doubt, may
equal zero). In the event that the exercise price or purchase price per share with respect
to any share of the Company's common stock issuable under a particular Option or
Warrant, as the case may be, is equal to or greater than the Per Common Share Merger
Consideration, such Option or Warrant shall be cancelled at the Effective Time without
any consideration being payable in respect thereof, and shall thereupon have no further
force or effect.

I
!
I

2.5 Stock Certificates. Each certificate that, before the Effective Time, represented
shares of Preferred Stock or Common Stock will be, from and after the Effective Time, for all
purposes, to evidence only the right to receive the applicable portion of the cash consideration, if
any, as described in Article III.

ARTICLE III

CLOSING; CONVERSION OF SECURITIES; MERGER CONSIDERATION; EXCHANGE
OF CERTIFICATES

3.1 Closing Date. Subject to the satisfaction of the conditions set forth in Sections 8. 1
and 8.2 hereof (or the waiver thereof by the party entitled to waive that condition), the
consummation of the Merger as contemplated hereby (the "Closing") shall take place at the

offices of Skadden, Amps, Slate, reacher and Flom, located at Four Times Square, New York,
New York (or at such other place as the parties may designate in writing) at 10:00 a.m. (New
York, New York time) on a date to be specified by the parties, which date shall be no later than
the second Business Day after the satisfaction or waiver of the conditions to the Closing set forth
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in Sections 8.1 and 8.2 hereof unless another time or date, or both are agreed to in writing by the
parties hereto. The date on which the Closing shall be held is referred to in this Agreement as
the "Closing Date".

13.2 Merger Consideration. The aggregate consideration payable to the Company
Securityholders pursuant to the Merger shall be an amount in cash equal to the following (the
"Base Merger Consideration"):

I

2
I

(a) $460,000,000; lug
!
|

i
:
I

I

(b) the amount by which Closing Working Capital is greater than the Target
Worldng Capital Amount or minus the amount by which Closing Working Capital is less than
the Target Working Capital Amount;minus

(c) Net Company Indebtedness as of the Closing, including without limitation
all amounts owing by the Company and its Subsidiaries under the Credit Facility;minus

Cd) Company Transaction Expenses;minus

(e) the sum of (i) the Company Closing Bonuses and (ii) any incremental
payroll and FICA Taxes incurred by the Company in connection with the payment thereof in
excess of $400,000 to the extent not included as current liability in Closing Working Capital,
provided that in no event shall Purchaser 01° the Company be responsible for grossing up any
Company Closing Bonus for potential excise taxes that may be incurred by recipient Business
Employees pursuant to Section 280G of the Code; Qu;

(f ) the aggregate amount of any reasonable, documented, out-of-pocket fees
and expenses paid 'in cash by the Company or its Subsidiaries and not otherwise reimbursed by
Purchaser or paid by Purchaser on behalf of the Company or its Subsidiaries between the date
hereof and the Closing to any third parties (including without limitation, accountants and legal
counsel), in each case in connection with the Purchaser's efforts to secure Debt Financing and the
Company's and its Subsidiaries' cooperation therewith in accordance with this Agreement (the
"Company Financing Costs"); plus

(g) $2,000,000 for each calendar month or partial calendar month that passes
after December 31 , 2010 and before the Effective Time and assuming the Effective Time occurs,
provided that the Base Merger Consideration shall not increase pursuant to this Section 3.2(g) by
$2,000,000 with respect to one or more calendar months or partial calendar months that passes
after December ii, 2010 and before the Effective Time it; at any time during such calendar
monde, the Effective Time has not occurred because one or more of the conditions set forth in
Section 8.1(a) or Section 8.l(b) would not be satisfied if the Closing were to have otherwise
occurred in such calendar month; minus

(h) the dollar amount by which the aggregate Current Deferred Revenues
exceeds $16,500,000; provided, that, if the aggregate amount of Current Deferred Revenues is
equal to or less than $16,500,000, then the amount determined by this Section 3.2(h) shall be
deemed to be quai to zero, |

|
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provided, that, notwithstanding anything to the contrary in this Agreement, no
Company Securityhoider (other than the Stocidlolder Representative in its capacity as such) shall
have any right whatsoever in (x) the Escrow Amount or (y) the Reserve Amount, unless and until,
and in such event only such amount (which may only be a portion of the amount initiadiy
deposited with the Escrow Agent pursuant to Section 3.4 or the Reserve Amount deposited in the
Reserve Account pursuant to Section 3.7), released by the Escrow Agent or from the ReserVe
Account for the benefit of the Company Securityholders as expressly provided in this Agreement
and pursuant to the Escrow Agreement, as the case may be. . 1

!
c

The Base Merger Consideration shall be estimated at Closing in accordance with
Section 3.3 hereof; and the Estimated Merger Consideration (as defined in Section 3.3) shall be
paid by the Purchaser on the Closing Date in accordance with Section 3.4, Section 3.7 and
Section 3.8. The Estimated Merger Consideration is subject to adjustment after the Closing in
accordance with Section 3.9.

3.3 Pre~C1osing Estimate; Disbursement Schedule and Certain Deliverables.

(a) Not fewer than two (2) Business Days prior to the Closing, the Chief
Executive Officer of the Company (the "CEO") shall deliver to Purchaser a consolidated balance
sheet of the Company and its Subsidiaries estimated as of the Adjustment Time (the "Estimated
Closing Balance Sheet") together with a schedule and worksheet (the "Estimated Merger
Consideration Calculation") setting forth the Company's good faith estimate of the Base Merger
Consideration (the "Estimated Merger Consideration"), including a presentation of the
calculations of the items comprising (i) Closing Working Capital ascertained from the Estimated
Closing Balance Sheet (as may be adjusted as described in the following proviso, the "Estimated
Closing Working Capital"), (ii) Net Company Indebtedness (which, for the avoidance of doubt,
shall include the Company Indebtedness and amounts reflected in the payoff letters described in
Section 8.1(g)) (the "Estimated Net Companv indebtedness"), (iii) Company Transaction
Expenses (the "Estimated Company TransactiOn Expenses"), (iv) Company Closing Bonuses
("Estimated Company Closing Bonuses") and (v) Company Financing Costs as of the Closing
Date together with a reasonably detailed computation of such estimates,provided, that, the items
referenced in clauses (ii) -. (iv) above will be, to the extent necessary, adjusted by the Company
(and by delivery of such adjustments by the CEO of the Company on the Closing Date and prior
to the Effective Time to reflect the good faith estimates of the actual amounts on such date (for
example, ifthe Estimated Net Company Indebtedness was initially estimated as of the date
immediately prior to the actual Closing Date (because the parties anticipated Closing to occur on
such date) then such schedule and worksheet shall be updated to reflect any additional Net
Company Indebtedness). In connection with the foregoing, the Company shall provide to
Purchaser, within a reasonable period of time prior to the preparation of such estimate, copies of,
or access to, all books, records, receipts and other intimation and documentation reasonably
necessary for Purchaser to understand how the Company computed the Estimated Merger
Consideration, including the Estimated Closing Working Capital, Estimated Net Company
Indebtedness, Estimated Company Transaction Expenses, Estimated Company Closing Bonuses
and Company Financing Costs. In accordance with Section 3.2(b), if the amount of the Closing
Working Capital reflected on the Estimated Merger Consideration Calculation prepared pursuant
to this Section 3.3 is less than the Target Working Capital Amount, then such shortfall shall be
deducted from the Estimated Merger Consideration, and if the Closing Working Capital reflected
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on the Estimated Merger Consideration Calculation prepared pursuant to this Section 3.3 is
greater tiianthe Target Working Capital Amount, then such excess shall be added to the
Estimated Merger Consideration. The Company shall prepare the Estimated Merger
Consideration Calculation (including the determinations included therein) in accordance with
Annex A-3.

3
38
¢
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(b) In connection with the delivery of the Estimated Merger Consideration
Calculation described in clause (a) above, the CEO shall deliver to Purchaser, based upon the
estimates described in such clause (a), a schedule (the "Merger Consideration Disbursement
Scheduie") setting forth (which schedule shall be updated at the Closing to the extent any such
estimates have been updated, and to the extent no update is necessary the CEO of the Company
shall provide written notice that the following items are accurate and complete as of the Closing
and such updated schedule or written notice shall be ratified by the Stockholder Representative at
such time):

53

(i) each Company Stockholde1°'s ownership of shares of Prefer°ed
Stock and Common Stock (by series and class, as applicable) as of the Effective Time;

(ii) each holder of Options total holdings of Options (including the
applicable exercise price for such Options) as of the Effective Time,

(iii) each holder of Warrants total holding of Warrants (including the
applicable per share purchase price for such Warrants) as of the Effective Time;

(iv) the applicable portion of the Estimated Merger Consideration, if
any, to be paid to each Company Securityholder pursuant to Article II (as adjusted by this
Article III); `

(v) the amount of the Estimated Company Transaction Expenses set
forth next to the name of each Person receiving such potion of the Estimated Company
Transaction Expenses;

(vi) the amount of the Company Closing Bonus to be paid to each
recipient thereof (assuming no failure of any of the conditions to each such recipient's
receipt Of a Company Closing Bonus prior to the Closing, which conditions are set forth
in the Sale Participation Program attached hereto as Annex B);

(vii) the Escrow Pro Rata Share
Securityholders and individuals listed onExhibit C.

o f  each of  the Company

provided, that, next to each Person's name on such Merger Consideration
Disbursement Schedule, the Company shall set forth detailed wire instructions (Qr last
known address) for each such Person who is not a Business Employee. For purposes of
illustration only, Exhibit D hereto sets forth an example of the Merger Consideration
Disbursement Schedule, calculated as if the Closing were occurring as of the date of this
Agreement.
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. 3.4 Deposit with Escrow Agent. Pursuant to the Escrow Agreement, dated and
executed the date hereof and attached hereto asExhibit B (the "Escrow Agreenlent"), Purchaser
and the Stocidiolder Representative have appointed CSC Trust Corporation of Delaware as the
escrow agent (in such capacity, the"Escrow Agent") to hold the Escrow Amount. At the Closing,
Purchaser shall deposit with the Escrow Agent the Escrow Amount, by wire transfer of
immediately available funds. The portion of the Escrow Amount equal to the Working Capital
Escrow Amount shall be held in a segregated sub-account solely for the payment of any post-
closing adjustment in Purchaser's favor to the Estimated Merger Consideration pursuant to this
Article III and as the exclusive source of any such payment, and shall be disbursed in accordance
with this Agreement and the Escrow Agreement. The portion of the Escrow Amount equal to the
Specified Matter Escrow Amount (if any) shall be held in segregated sub-accounts with respect
to each Specified Matter Amount described On Annex A-2 and the amount deposited in each
such sub-account shall be held solely with respect to such Specified Mattel' and shall be
disbursed in accordance with the provisions set forth inAnnex A-2and the Escrow Agreement.

3.5 Company Indebtedness under Credit Facility. On the Closing Date,
simultaneously with the Closing, Purchaser shall repay, or cause to be repaid, for the account of
the Company and its Subsidiaries, by wire transfer ofimmediateiy available funds, all Company
Indebtedness then , outstanding under the Credit Facility, as directed by the Payoff Letter
provided to Purchaser prior to the Closing Date or any other Company Indebtedness which, by
its terms would be required to be paid by reason of, and at the time of, the Effective Time as
directed by the Company prior to the Closing.

3.6 Company Transaction Expenses and Company Closing Bonuses. Simultaneously
with the Closing, Purchaser shall pay, or cause to be paid, on behalf of the Company and the
Company Subsidiaries, (a) all Estimated Company Transaction Expenses for the account of each
recipient thereof, by wire transfer of immediately available funds to the accounts provided by the
Company and (b) an amount equal to the sum of die .Estimated Company Closing Bonuses, by
wire transfer of immediately available funds to the Company's payroll account, for further
payment (net of applicable withholding Taxes) to each recipient thereof.

3.7 Reserve Account. The Stockholder Representative may establish a reserve
account from the Estimated Merger Consideration (the "Reserve Account") on account of the
Company Securityholders in accordance with their Escrow Pro Rata Shares in an aggregate
amount determined by the Stocldlolder Representative prior to the Closing in its sole discretion
but not to exceed $1,000,000 (the amount so established, the "Reserve Amount") to pay costs,
fees and expenses incurred by or for the benefit of the applicable Company Securityholders on or
otter the Closing in connection with the transactions contemplated by this Agreement. Upon the
written request of the Stockholder Representative given to Purchaser at least three (3) Business
Days prior to Closing, at the Closing Purchaser shall wire transfer the Reserve Amount to an
account designated by the Stockholder Representative on behalf of certain Company
Securityholders in accordance with their Escrow Pro Rata Shares. To the extent amounts placed
into the Reserve Account are not used, or in the judgment of the Stockholder Representative are
not expected to be used, to pay fees and expenses incurred in connection with the transactions
contemplated by this Agreement including costs associated with any post»Closing issues or
disputes, such remaining amount, together with at] earnings thereon, shall be distributed to the
applicable Company Securityholders in proportion to their respective.Escrow Pro Rata Shares.

|
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The Stocldiolder Representative shall have sole and exclusive authority to disbm'se and pay
amounts placed into the Reserve Account consistent with the provisions of this Agreement.

3.8 Surrender and Payment to Company Securitvholders.

(a) Deposit With Paving Agent. The Company shall act as the paying agent
(in such capacity, the "Paying Agent") for the purpose of exchanging Share Certificates, Option
Certificates and Warrant Certificates for the Base Merger Consideration, as applicable, in
accordance with Section 2.4 and this Article III, including the Merger Consideration
Disbursement Schedule. Prior to the Effective Time, Purchaser shall deposit, or cause to be
deposited, with the Paying Agent, for the benefit of the Company Securityholders entitled to
payment of any of the Base Merger Consideration to which a Company Securityholder thereof is
entitled pursuant to the express terms of this Agreement, by wire transfer of immediately
available funds on behalf of all Company Securityholders, an amount equal to the Estimated
Merger Consideration (as set forth in the Estimated Merger Consideration Calculation) less the
sum of (A) the Escrow Amount and (B) the Reserve Amount (such amount required to be
deposited with the Paying Agent, the "Payment Fund"). The Payment Fund shall not be used for
any purpose other than the payment of the Base Merger Consideration and shall not be subject to
any claim of Purchaser, including claims under Section 3.9. The Payment Fund shall be invested
by the Paying Agent in (i) short-term obligations of the U.S. government, (ii) certificates of
deposit issued by a bank or trust company having combined capital and surplus of at least
$500,000,000, (iii) short-term money market instruments or (iv) such other investments as
directed by joint written notice of Purchaser and the Stocldiolder Representative. Any net profit
resulting from, or interest or income produced by, such investment shall be payable to the
Surviving Corporation. Any portion of die Payment Fund which remains unclaimed by the
Company Securityholders as of the first anniversary of the Effective Time shall be delivered to
the Surviving Corporation, and the Company Securityholders shall thereafter look, as general
creditors thereof, only to the Surviving Corporation for payment of the applicable portion of the
Base Merger Consideration with respect to their shares of capital stock of the Company
(excluding, for the avoidance of doubt, the Reserve Amount or any Additional Consideration
paid to the Stockholder Representative pursuant to Section 3.9(ci), payment in respect of which,
to the extent any Company Securityholder is entitled, such Company Securityholder shall look
solely to the Stockholder Representative). Notwithstanding anything to the contrary in this
Agreement, neither the Stockholder Representative not' any other Party shall be liable to a former
holder of capital stock of the Company for any cash properly delivered to a public official
pursuant to applicable escheat or abandoned property Laws.

(b) Share Exchange Procedures. At or after the Closing, each Company
Stockholder shall surrender to the Paying Agent the certificates evidencing such Person's shares
of Common Stock and Preferred Stock (the "Share Celtificates") for cancellation, together with a

completed and executed Letter of Transmittal in the form attached hereto as Exhibit B (the
"Letter of Transmittal"), upon which the Paying Agent shall pay from the Payment Fund to the

holder of each such Share Certificate, in exchange therefor, the amount of cash in immediately
available funds which such holder has the right to receive in respect of the shares of Preferred
Stock or Common Stock formerly represented by such Share Certificate pursuant to Section
2.4(c), as applicable, and the Share Certificate so surrendered shall forthwith be cancelled. in the
event of a transfer of ownership of Shares that is not registered in the transfer records of the
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Company, payment of the relevant portion of the Base Merger Consideration may be made to a
Person other than the Person in whose name the Share Certificate so surrendered is registered if
the Share Certificate representing such shares shall be properly endorsed or otherwise be in
proper form for transfer and the Person requesting such payment shall pay any transfer or other
taxes required by reason of the payment of the relevant portion of the Base Merger Consideration
to a Person other than the registered holder of such Share Certificate or establish to the
reasonable satisfaction of Purchaser that such tax has been paid or is not applicable, provided,
however, that Purchaser or the Surviving Corporation, in each case, may in its discretion and as a
condition to the issuance of the relevant portion of the Base Merger Consideration, require the
holder who is the owner of such unregistered shares of capital stock to deliver a bond in such
amount as it may reasonably direct against any claim that may be made against Purchaser or
Surviving Corporation or the Paying Agent with respect to such shares. If any Share Certificate
which immediately prior to the Effective Time represented outstanding shares of Common Stock
or Preferred Stock shall have been lost, stolen or destroyed, then upon the making of an affidavit
of that fact by the holder claiming such Share Certificate to be lost, stolen or destroyed as
provided in the Letter of Transmittal, the Surviving Corporation or the Purchaser will issue in
consideration of the shares of Company Stock or Preferred Stock represented by such lost, stolen
or destroyed Share Certificate the Base Merger Consideration to which the holder thereof is
entitled pursuant to the express terms of this Agreement, provided that, if required by the
Surviving Corporation or Purchaser and as a condition to the issuance of the relevant portion of
the Base Merger Consideration, such holder shall indemnify the Surviving Corporation or
Purchaser against any claim that may be made in respect of the shares of Common Stock
represented by such lost, stolen or destroyed Share Certificate and shall, upon the request of
Purchaser, deliver a bond in such amount as may reasonably direct against any claim that may be
made against Purchaser, the Surviving Corporation 01° the Paying Agent with respect to such
shares. Until surrendered as contemplated by this Section 3.8(b), each Share Certificate shall be
deemed at all times after the Effective Time to represent only the right to receive upon such
surrender (or at such other applicable time) such portion of the Base Merger Consideration to
which the holder of such Share Certificate is entitled pursuant and subject to Article Ii and this
Article Ill. No interest will be paid or will accrue on any cash payable to the Company
Securityholders on account of their Share Certificates under Article II or this Article III.

iI
|
g

(c) Option and Warrant Exchange Procedures. At or after the Closing, each
Company Optionholder and Company Warrantholder shall surrender to the Paying Agent a copy
of the agreement and/or instrument evidencing an Option (an "Option Certificate") or Warrant (a
"Warrant Certificate"), together with a completed and executed Letter of Transmittal, upon
which the Paying Agent shall pay from the Payment Fund to the holder of such Option or
Warrant, in exchange therefor, the amount of cash in immediately available funds which such
holder has the right to receive pursuant to Section 2.4(c)(v).

3.9 Post-Closing Adjustments.

(a) No later diam the ninet ieth (90" ')  day fol lowing the Closing Date,
Purchaser will prepare and deliver to the Stockholder Representative a consolidated balance
sheet of the Company and its Subsidiaries as of the Adjustment Time (the "Closing Balance
Sheet"), together with a statement (the "Closing Statement") setting forth Purchaser's calculation
of the Base Merger Consideration and each of the components thereof, including a reasonably
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detailed presentation of the items comprising Purcllaser's good faith determinatioNs of the
Closing Working Capital (the "Proposed Closing Working Capital"), Net Company Indebtedness,
Company Transaction Expenses, Company Closing Bonuses and Company Financing Costs.
Purchaser will prepare the Closing Balance Sheet and the Closing Statement (including the
detenninations included therein) in accordance withAnnex A-3.
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(b) During the forty-five (45)-day period immediately following the
Stocldlolder Rep1'esentative's receipt of the Closing Balance Sheet and the Closing Statement or
in the event Purchaser shall fail to deliver the Closing Balance Sheet and the Closing Statement
within the ninety (90)-day period described in Section 3.9(a) (in which case, at the Stockholder
Representative's option, the Estimated Merger Consideration Calculation delivered in accordance
with Section 3.3 will be treated as the Closing Statement for all purposes hereof), the
Stockholder Representative and its representatives (i) will be permitted to review, during normal
business hours and upon reasonable notice, the Company's and the Pu.rchaser's books and records
and the working papers related to the preparation of the Closing Balance Sheet and the Closing
Statement (including the determinations included therein), and (ii) Ml] be given access, during
normal business hours and upon reasonable notice, to knowledgeable employees and accounting
professionals of Purchaser and the Company in order to facilitate the Stockholder
Representative's review of the Closing Balance Sheet and the Closing Statement. The Closing
Balance Sheet and the Closing Statement (including the determinations included therein) will
become final, binding and conclusive upon Purchaser and the Stockholder Representative (a) on
the 45"1 day following the Stockholder Representative's receipt thereof; unless and only to the
extent that Purchaser receives from the Stocidiolder Representative prior to such forty-fifth (45"')
day written notice of the Stockholder Representative's disagreement (a "Dispute Notice") with
any account or determination set forth in the Closing Balance Sheet or the Closing Statement or
(b) on such earlier date as the Stockholder Representative notifies Purchaser that it does not
dispute the Closing Balance Sheet and Closing Statement. Any Dispute Notice will specify in
reasonable detail the nature and dollar amount of any disagreement so asserted (collectively, the
"Disputed Items"). If the Stockholder Representative timely delivers a Dispute Notice, then the
determination of the Base Merger Consideration (in accordance with the resolution described in
clause (x) or (y) below, as applicable) will become final, binding and conclusive upon Purchaser
and the Stocidiolder Representative on the first to occur of (x) the date on which Purchaser and
the Stockholder Representative resolve in writing all differences they have with respect to the
Disputed Items or (y) the date on which all of the Disputed Items that are not resolved by
Purchaser and the Stockholder Representative in writing are finally resolved in writing by the
Independent Accountants in accordance with Section 3.9(c).
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(c) During the fifteen (15) days following delivery of a Dispute Notice,
Purchaser and the Stockholder Representative will seek in good faith to resolve in writing any
differences that they have with respect to all of the Disputed Items. Any Disputed Item resolved
in writing by Purchaser and the Stockholder Representative will be deemed final, binding and
conclusive on Purchaser and the Stockholder Representative. If Purchaser and the Stockholder
Representative do not reach agreement on all of the Disputed Items during such fifteen (15)-day
period (or such longer period as they shall mutually agree), then at the end of such fifteen (15)-
day (or longer) period Purchaser and the Stockholder Representative will submit all unresolved
Disputed Items (collectively, the "Unresolved Items") to  KPMG LLP (the "Independent
Accountants") to review and resolve such matters. Each of the Purchaser and the Stockholder
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Representative agrees to execute and deliver any engagement letter reasonably requirer by the

Independent Accountants. The Independent Accountants will determine each Unresolved Item
(the amount of which may not be more favorable to Purchaser than the related amount reflected
'm the Closing Statement nor more favorable to the Stockholder Representative than the related
amount set forth in the Dispute Notice) in accordance with Annex A-3 as promptly as may be
reasoNably practicable, and Purchaser and the Stockholder Representative will instruct the
Independent Accountants to endeavor to complete such process within a period of no more than
thirty (30) days. The Independent Accountants may conduct such proceedings as the
Independent Accountants believe, in their sole discretion, will assist in the determination of the
Unresolved Items; prov ided, however,  that ,  except  as Purchaser and the Stockholder
Representative may otherwise agree, all communications between Purchaser and the Stocldiolder
Representative or any of their respective representatives, on the one hand, and the Independent
Accountants, on the other hand, will be in writing with copies simultaneously delivered to the
non-communicating party. Provided that the Purchaser and the Surviving Corporation have
made available to the Stockholder Representative and its representatives in a timely manner all
indbrmation relating to the Proposed Closing Working Capital reasonably requested, subject to
Section 3.9(b), by the Stocldrolder Representative, then the Independent Accountants shall make
their determination solely on (x) the documentation submitted by, and presentations (any such
documentation or presentation must be provided to the other party prior to its submission or
presentation to the Independent Accountants) made by the Purchaser and the Stockholder
Representative, (y) the def ini t ions of  Closing Working Capital, Company Indebtedness,
Company Transaction Expenses, Company Closing Bonuses, Proposed Closing Working Capital
Amount, Estimated Closing Working Capital, Estimated Net Company Indebtedness, Estimated
Company Transaction Expenses, Estimated Company Closing Bonuses, Company Financing
Costs, Base Merger Consideration, Estimated Merger Consideration, Additional Consideration
and Final Merger Consideration and (z) the accounting principles, policies, procedures and
methodologies reflected on Annex A-3 hereto. The independent Accountants' determination of
the Unresolved Items will be final, binding and conclusive on Purchaser and the Stockholder
Representative, absent manifest errors on all parties, and enforceable before a Governmental
Body, effective as of the date the Independent Accountants' written determination is received by
Purchaser and the Stockholder Representative. Each of  Purchaser and the Stocidiolder
Representative will bear its own legal, accounting and other fees and expenses of participating in
such dispute resolution procedure. The fees and expenses of the Independent Accountants
incurred pursuant to this Section 3.9(c) (the "AcCounting Fees") shall be allocated between the
Purchaser, on the one hand, and the Stockholder Representative, on the other hand as follows: a
portion of the Accounting Fees equal to the product of the Accounting Fees and a fraction, the
numerator of  which is the aggregate dollar amount of  the disputed items resolved by the
Independent Accountants in favor of  the Purchaser and the denominator of  which is the
aggregate dollar amount of all disputed items submitted to die Independent Accountants for
resolution, shall be allocated to the Stockholder Representative, and the remainder shall be
allocated to the Purchaser (in each case as finally determined by the Independent Accountants).

I

(d) Upon final determination of the adjustments to be made (if  any) to the
Estimated Merger Consideration pursuant to Section 3.9(b) or (c) (as applicable) (such amount,
the "Final Merger Consideration" and such date of detennination, the "Final Determination
Date"), an adjustment to the Estimated Merger Consideration will. be determined and paid as
follows:
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(i) If the Estimated Merger Consideration exceeds the Final Merger
Consideration, the Stockholder Representative and Purchaser shall within three (3)
Business Days of the determination of the Final Merger Consideration issue joint written
instructions directing the Escrow Agent to pay to Purchaser the amount of such excess
out of the Working Capital Escrow Amount by wire transfer of immediately available
funds to the account specified by Purchaser.

(ii) If the Final Merger Consideration exceeds the Estimated Merger
Consideration (such amount, the "Additional Consideration"), Purchaser will (x) first,
issue a joint written instruction (with the Stockholder Representative) directing the
Escrow Agent to pay to the Persons set forth on Exhibit C to the Escrow Agreement dl
amounts held in the sub-account for the Worldng Capital Escrow Amount in accordance
with Section 3 of the Escrow Agreement and (y) second, Purchaser will pay to the Paying
Agent for deposit in the Payment Fund and distribution to the applicable Company
Securityholders, the amount of the Additional Consideration less the Working Capital
Escrow Amount. Any amount payable by Purchaser to the Paying Agent pursuant to this
Section 3.9(d)(ii) will be paid within three (3) Business Days of the determination of
Final Merger Consideration by wire transfer of immediately available funds to the
account specified in writing by the Stockholder Representative.

E
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(ii i) Any funds remaining in the sub-account in which the Working
Capital Escrow Amount is held following a distribution pursuant to the foregoing Section
3.9(d)(i) shall be promptly paid to the Persons set fol'th on Exhibit C to the Escrow
Agreement in accordance with Section 3 of the Escrow Agreement, and the Purchaser
and the Stockholder Representative shall issue joint written instructions directing the
Escrow Agent to make such payments.

(e) For the purposes of this Article III, each amount included in the Estimated
Merger Consideration Calculation, the Estimated Closing Balance Sheet, the Closing Statement
and the Closing Balance Sheet will (i) be prepared in accordance with GAAP and calculated
utilizing the accounting principles, policies, procedures and methodologies reflected on Olmec
A-3 hereto and (ii) be consistent with the audited Financial Statements delivered to the Purchaser
pursuant to Section 4.6. For the avoidance of doubt, for purposes of preparing the Closing
Statement and the Closing Balance Sheet, no effect will be given to any new accounting
pronouncements that may be issued following delivery of the Estimated Merger Consideration
Calculation.

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Except as disclosed in the corresponding sections or subsections of the disclosure
letter (the "Disclosure Letter") delivered to the Purchaser by the Company prior to entering into
this Agreement (it being understood and agreed by the parties that disclosure of any item in any
section or subsection of the Disclosure Letter should be deemed to be disclosure Mth respect to
any other section or subsection of the Disclosure Letter to which the relevance of such item as an
exception or disclosure to the corresponding representation or warranty is reasonably apparent on

_28-

PRV 1089182.14



I
|
;

;
I

the face of such item as disclosed), the Company hereby represents and warrants to Purchaser as
follows:
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4.1 Organization and Good Standing. The Company and, except as set. forth on
Schedule 4.1, each of its Subsidiaries is a corporation or other organization duly incorporated (if
a corporation), organized, validly existing and in good standing under the Laws of its jurisdiction
of incorporation or organization and has all requisite corporate or other applicable organizational
power and authority to own, lease and operate its properties and to carry on its business as now
conducted. Except as set forth onSchedule 4.1, the Company and each of its Subsidiaries is duly
qualified or authorized to do business as a foreign corporation and is in good standing under the
laws of each jurisdiction in which it owns or leases real property and each other jurisdiction in
which the conduct of its business or the ownership of its properties requires such qualification or
authorization, except, in the case of the Company's Subsidiaries only, where the failure to be so
qualified, authorized or in good standing would not have a Material Adverse Effect.

2
i

J
i

i
|

I
4

|

|

4.2 Authorization of Agreement; Required Vote. (a) The Company has all requisite
corporate power and authority to execute and deliver this Agreement and each other agreement,
document, or instrument or certificate contemplated by this Agreement or to be executed by the
Company or any of its Subsidiaries in connection with the consummation of the transactions
contemplated by this Agreement (the "Company Documents"), and, subject to obtaining the
approval of  the Majori ty Holders pursuant to the Wri tten Consent, . to consummate the
transactions contemplated hereby and to perform all of its obligations hereunder. The execution
and delivery of this Agreement and the Company Documents and, subject to obtaining the
approval of the Majority Holders pursuant to the Written Consent, the consummation of the
transactions contemplated hereby and thereby have been duly authorized by all requisite
corporate action on the part of the Company and no other corporate proceeding on the part of the
Company or any applicable Aff i l iate of  the Company 01' their respective shareholders is
necessary or appropriate to approve 01' authorize each of  the Company Documents, the
performance of each of their obligations thereunder or the consummation of the transactions
contemplated thereby. This Agreement has been, and each of the Company Documents will be
at or prior to the Closing (and, in any event, will be when executed, if prior to the Closing), duly
and validly executed and delivered by the Company and (assuming the due authorization,
execution and delivery by the other parties hereto and thereto) this Agreement constitutes a legal,
valid and binding obligation of the Company and, as applicable, its Subsidiaries, enforceable
against the Company and, as applicable, such Subsidiary, in accordance with its terms, subject to
applicable bankruptcy, insolvency, reorganization, moratorium and similar laws affecting
creditors' rights and remedies generally, and subject, as to enforceability, to general principles of
equi ty, including principles of  commercial  reasonableness, good fai th and fair deal ing
(regardless of whether enforcement is sought in a proceeding at law or in equity) .

(b) Without limiting the generality of the foregoing, the Board of Directors of
the Company, at a meeting duly called and held, has unanimously (i) determined that the Merger
and the other transactions contemplated hereby are fair to, and in the best interests of, the
Company and the Company Stocldiolders, (ii) approved and adopted the Merger, this Agreement
and the other transactions contemplated hereby in accordance with the provisions of the DGCL,
the Company Charter and the Conlpany's bylaws, (iii) directed that this Agreement and the
Merger be submitted to the Company Stockholders for their approval and adoption and (iv)
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resolved to recommend that the Company Stockholders vote (including by written consent) in
favor of the approval and adoption of this Agreement.

(c) The only votes of any holders of any classes or series of capital stock of
the Company necessary to approve and adopt this Agreement, the Merger and the other
transactions contemplated by this Agreement is the approval of the Majority Holders pursuant to
the Written Consent (evidence of the receipt of which shall be provided to Purchaser by the
Company promptly following the execution of this Agreement) and, other than the Written
Consent, no other vote, consent or approval by the Company Securityholders is required by Law
or Contract, the Company Charter or the Company's bylaws or otherwise in order for the
Company to consummate the Merger and the other transactions contemplated by this Agreement.

4.3 Conflicts; Consents of Third Parties.

(a) The execution and delivery by the Company of this Agreement or the
Company Documents does not, and except as set forth onSchedule 4.3(a), the consummation of
the transactions contemplated hereby or thereby, or compliance by the Company with any of the
provisions hereof or thereof will not, (i) violate 01' conflict with the certificate of incorporation
and by-laws or comparable organizational documents of the Company or any Subsidiary of the
Company; (ii) require any consent 01' result in any breach 0£ or constitute a default (or event
which, with the giving of notice or lapse of time or both, would constitute a default) under, or
give to any person any rights of termination, amendment, acceleration, or cancellation oil or
result in the triggering of any payment, or result in the loss of benefit under, or constitute a
"change of control" as defined, specified or provided under, or result in the creation of any Lien
(other than Pennitted Liens) on any of the assets or properties of the Company or any of its
Subsidiaries pursuant to, any Contract or Permit to which the Company or any Subsidiary is a
party or by which any of the properties or assets of the Company or any Subsidiary are bound; or
(iii) conflict with or violate any Law or Order of any Governmental Body applicable to the
Company or any Subsidiary 01' by which any of the properties or assets of the Company or any
Subsidiary are bound, other than, in the case of clauses (ii) and (iii), such conflicts, violations,
defaults, terminations, payments, lost benefits or cancellations, which would not be materially
adverse to the Company and its Subsidiaries, taken as a whole, or their respective businesses.

(b) No consent, waiver, approval, Order, Permit or authorization of; or
declaration or tiling with, or notification to, any Person or Governmental Body is required on the
part of the Company al' any Subsidiary in connection with the execution and delivery of this
Agreement or the Company Documents or the compliance by the Company or any Subsidiary
with any of the provisions hereof or thereof, or the consummation of the transactions
contemplated hereby or thereby, except for (i) compliance with the applicable requirements of
the HSR Act, (ii) compliance with applicable consent, waiver, approval, notice or other
requirements of the FCC and State PUCs as are specified on Schedule 4.3(b)(ii), and (iii) such
consents, waivers, approvals, Orders, Permits or authorizations as are specified on
Schedule 4.3(b) hereto or that, if not obtained, which would not be materially adverse to the
Company and its Subsidiaries, taken as a whole.

4.4 Capitalization.
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(a) The authorized capital stock of the Company consists of 1,250 shares of
Series A Preferred Stock of which, as of the date of this Agreement, 1,206.27 are issued and
outstanding,3,250 shares of Series B Preferred Stock of which, as of the date of this Agreement,
3,191 .04 are issued and outstanding, 1,750 shares of Series C Preferred Stock of which, as of the
date of this Agreement, 1,538.88 are issued and outstanding, 850 shares of Series D Preferred
Stock of which, as of the date of divs Agreement, 812.07 are issued and outstanding, 8,803,000
shares of Class A Common Stock of which, as of the date of this Agreement, 3,250,323.2 are
issued and outstanding, 5,050,000 shares of Class B Common Stock of which, as of the date of
this Agreement, 4,050,000 are issued and outstanding, 10,500,000 shares of Class C Common
Stock of which, as of the date of this Agreement, 5,331,818 are issued and outstanding,
5,600,000 shares of Class C Nonvoting Common Stock of which, as of the date Of this

Agreement, 1,369,581 are issued and outstanding, and 5,299,053 shares of Class D Common
Stock of which, as of the date of this Agreement, 5,299,053 are issued and outstanding. The
issued and outstanding shares of Preferred Stock and Common Stock are held of record by the
Persons set forth onSchedule 4.4(a), which sets forth the amount, class and/or series of Common
Stock and/or Preferred Stock held by such Person and no shares of Common Stoek are held by
the Company as treasury stock. All of the issued and outstanding shares of the Preferred Stock
and the Common Stock have been duly authorized for issuance and are validly issued, fully paid
and non-assessable and have not been issued in violation of any preemptive or subscription rights
or any other rights in any Contract of the Company (including the Secmityholders' Agreement)
in effect as of the time of such issuance.
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(b) Except as set forth onSchedule 4.4(b), there is no existing option, warrant,
call, right, or Contract of any character to which the Company is a party requiring, and there are
no securities of the Company outstanding that upon conversion or exchange would require, the
issuance of any diaries of capital stock of the Company or other securities convertible into,
exchangeable for or evidencing the right to subscribe for or purchase shares of capital stock of
the Company. Except as set forth onSchedule 4.4(b), the Company is not a party to any voting
trust or other Contract with respect to the voting, redemption, sale, transfer or other disposition
of the capital stock of the Company. Schedule 4.4(b)sets forth a complete and correct list of ail
Persons who, as of the date hereof, hold (i) outstanding options to acquire capital stock of the
Company, indicating, with respect to each option then outstanding, the number and type of
capital stock subject to such option, the exercise price and date of grant or (ii) warrants to acquire
capital stock of the Company, indicating, with respect to each such warrant, the number and type
of capital stock subject to such warrant, the exercise price and date of grant.

4.5 Subsidiaries. The Company's Subsidiaries are set forth on Schedule 4.5. The
issued and outstanding capital stock of each of the Company's Subsidiaries are owned by the
Persons set forth on Schedule 4.5. There are no existing options, wan°ants, calls, rights, or
Contracts of any character to which the Company or any of the Company's Subsidiaries is a party
requiring, and there are no securities of the Company or any of the Company's Subsidiaries
outstanding that upon conversion or exchange would require, the issuance, of any shares of
capital stock of any of the Company's Subsidiaries or other securities convertible into,
exchangeable for or evidencing the right to subscribe for or purchase shares of capital stock Of
any of the Company's Subsidiaries. Neither the Company nor any of t11c Company's Subsidiaries
is a party to any voting trust or other Contract 'With respect to the voting, redemption, sale,
transfer or other disposition of the capital stock of any of the Company's Subsidiaries, except for

|
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pledges of capital stock of such Subsidiaries under the Credit Facility that will be released at the
Closing and repayment of the Credit Facility.

4.6 Financial Statements. (a) The Company has delivered to Purchaser true and
correct copies of (i) the audited consolidated balance sheets of the Company and its Subsidiaries
as at December 31, 2009, December 31, 2008, December 31, 2007 and the related audited
statements of income and of cash flows of the Company and its Subsidiaries for each such year
then ended and (ii) the unaudited consolidated balance .sheet of the Company and its Subsidiaries
as at June 30, 2010 (the "Interim Balance Sheet", and June 30, 2010 is referred to as the "Interim
Balance Sheet Date") and the related consolidated statements of income and cash flows of the
Company and its Subsidiaries for the six (6)-month period then ended (such audited and
unaudited statements, including the related notes and schedules thereto, are referred to herein as
the "Financial Statements"). Except as set forth in the notes thereto and as disclosed in Schedule
4.6, each of the Financial Statements has been prepared in accordance with GAAP consistently
applied and presents fairly in all material respects the financial position, results of operations and
cash flows of the Company and its Subsidiaries as at the dates and for the periods indicated
therein;provided that the Financial Statements described in clause (ii) are subject to normal year-
end adjustments which, to the Knowledge of the Company, would be consistent in nature and
amounts, in all material respects, with the adjustments the Company made in prior years (which
may lack footnotes). The Company's Financial Statements have been prepared in all material
respects in accordance with the Company's books and records.

(b) The Company's books and records reflecting its and its Subsidiaries' assets
and liabilities are complete and accurate in all material respects and the Company maintains,
internal accounting controls that provide reasonable assurance that (i) transactions are recorded
as necessary to permit accurate preparation of its financial statements and to maintain, in all
material respects, accurate accountability for its assets and (ii) accounts, notes and other
receivables are recorded accurately, and reasonable procedures are implemented to effect the
collection thereof on a current and timely basis. Neither the Company nor, to the Knowledge of
the Company, any auditor, accountant or' representative of the Company has received or
otherwise had or obtained knowledge of any material complaint, allegation, assertion or claim,
whether wr i t ten or oral ,  regarding the account ing or audi t ing pract ices,  procedures,
methodologies or methods of the Company 01° its Subsidiaries or their respective internal
accounting controls, including any material complaint, allegation, assertion or claim that the
Company 01' its Subsidiaries have engaged in questionable accounting 01' auditing practices.
Notwithstanding the foregoing representations set forth in this Section 4.6(b), the Company
disclaims any representation or warranty that its intemai controls satisfy the requirements of
Regulation S-X and Regulation S-K under the Securities Act.

4.7 No Undisclosed Liabilities. The Company and its Subsidiaries do not have any
material (individually or when aggregated with such other liabilities) liabilities (whether accrued,
absolute, contingent or otherwise and whether due or to become due) that would be required to
be reflected in, reserved against or otherwise described on a consolidated balance sheet of the
Company and its Subsidiaries or in the notes thereto prepared in accordance with GAAP except
for (i) liabilities reflected or adequately reserved on the Interim Balance Sheets or the notes
thereto, (ii) liabilities incurred in the Ordinary Course of Business after the Interim Balance
Sheet Date, and (iii) liabilities incurred in connection with the transactions contemplated hereby.

I
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4.8 Absence of Certain Developments. Except as set forth on Schedule 4.8(al, (a)
since the Interim Balance Sheet Date, the Company has conducted its business only in the
Ordinary Course of Business and neither the Company nor any of its Subsidiaries has (other than
as expressly contemplated by this Agreement) taken any action that, if taken after the date of this
Agreement would constitute a breach of Section '7.2(b)(A)-(S) and (b) since the Balance Sheet
Date, there has not been any event, change, occurrence 01° circumstance that has had, individually
or in the aggregate, a Material Adverse Effect.

1
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4.9 Taxes. Except as set forth onSchedule 4.9:

(a) The Company and each Subsidiary has timely tiled all material Tax
Returns and reports required to be filed by it, and all Taxes required to be paid by it have been
paid by it in full on a timely basis or are reflected as a reserve for Taxes on its most recent
financial statements in accordance with GAAP. All such returns and reports are true, correct,
and complete in all material respects. No extension of time within which to file any Tax Return
that has not been filed has been requested or granted. All material Taxes required to be withheld
by the Company or any of its Subsidiaries have been withheld and have been (or will be) duly
and timely paid to the proper Tazdng Authority.

(b) None of the Tax Returns tiled by the Company or any Subsidiary within
the past five (5) years and none of the Taxes payable by the Company or any Subsidiary have
been the subject of any audit, action, suit, proceeding, claim, examination, deficiency, or
assessment by any Taxing Authority, and no such audit, action, suit, proceeding, claim,
examination, deficiency or assessment is currently pending or, to the Knowledge of the
Company, threatened. No deficiency for any Tax has been proposed, asserted, or assessed in
writing with respect to the Company or any of its Subsidiaries which has not been finally
resolved and paid in full. No power of attorney which is currently in force has been granted by
or Mth respect to the Company or any of its Subsidiaries with respect to any matter relating to
Taxes. No waivers or extensions of statutes of limitation with respect to Taxes or Tax Returns
have been given by or requested from the Company or any of its Subsidiaries. Neither the
Company nor any of its Subsidiaries has been inborned by any jurisdiction in which it does not
file a Tax Return that such entity is required to file a Tax Return in such jurisdiction or that such
entity is, or may be, subject to taxation by that jurisdiction. There are no liens for Taxes upon
any of the Company's or any Subsidiary's assets, other than Liens for Taxes not yet due and
payable.

(c) Neither the Company nor any Subsidiary is a party to any agreement,
contract, arrangement or plan that has resulted or would reasonably be expected to result,
separately or in the aggregate, in the payment of any "excess parachute payments" within the
meaning of Section 280G of the Code as a result of the transactions contemplated by this
Agreement.

(d) Neither the Company nor any Subsidiary is, 01' has been, a U.S. real
property holding corporation (as defined in Section 89'7(c)(2) of the Code) during the applicable
period specified in Section 897(c)(1)(A)(ii) of the Code.
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(e) Neither the Company nor any of its Subsidiaries is or has ever been a
member of a group of corporations with which it has filed (or been required to file) consolidated,
combined or unitary Tax Returns (other than Tax Returns which include only the Company and
its Subsidiaries), and neither the Company nor any of its Subsidiaries has any actual or potential
liability for any Twces of any Person (other than the Company) under Treasury Regulation
Section 1.1502-6 (or any analogous provision of Law in any jurisdiction), or as a transferee or
successor, by contract or otherwise.

g

8
s

(I) The Company and each of its Subsidiaries has collected all material
transaction taxes including but not limited to sales, use and value added Taxes required to be
collected, and has remitted on a timely basis such amounts to the appropriate taxing authorities,
or has been furnished properly completed exemption certificates.

(g) Neither the Company nor any of its Subsidiaries is a pal'ty to, has any
potential liability or obligation under, or is bound by any Tax indemnity, Tax sharing or Tax
allocation agreement, whether written or unwritten.

(h) Neither the Company nor any of its Subsidiaries has been either a
"distributing corporation" or a "controlled corporation" in a distribution occurring during the last
five years 'in which the parties to such distribution treated the distribution as one to which
Section 355 of the Code is applicable.

(i) Neither the Company not any of its Subsidiaries has engaged in any
transaction that gives rise to any (A) (1) registration obligation under Section 6111 of the Code
and the Treasury Regulations promulgated thereunder, or (2) list maintenance obligation under
Section 6112 of the Code and the Treasury Regulations promulgated thereunder, or (B) similar
obligation pursuant to any Law. Neither the Company nor any of its Subsidiaries has
participated in a "listed transaction" within the meaning of Treasury Regulation Section 1.6011-
4(b)(2) or has filed any Tax Return in which it disclosed participating in a "reportable
transaction" under Section 6011 of the Code and Treasury Regulations promulgated thereunder.

G) Neither the Company nor any of its Subsidiaries has agreed to, or is
required to make, any adjustment to taxable income for any taxable period ending after the
Closing Date under Section 481(a) of the Code (or any comparable provision of Law in any
jurisdiction) by reason of a change in accounting method initiated by the Company 01' any of its
Subsidiaries (nor has any Tax authority proposed any such adjustment), 01° has any application
pending with any Taxing Authority requesting permission for any changes in accounting
methods that relate to its business or operations.

(k) Neither the Company nor any of its Subsidiaries is 01' shall be required to
include any material item of income or gain in gross income for any taxable period ending after
the Closing Date as a result of any (A) installment sale or open transaction disposition made on
01' prior to the Closing Date, (B) prepaid amount payable pursuant to any transaction or
agreement and received on or prior to the Closing Date, or (C) intercompany transaction
occurring on or prior to the Closing Date that has not been recognized for U,S. federal income
Tax purposes. pursuant to Treasury Regulation Section 1.1502-13, or under any provision of Law
of any jurisdiction with similar consequences as any of (k)(A) through (C) above.
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(1) Neither the Company nor any of its Subsidiaries is (A) the subj act of a Tax
ruling that has continuingeffect, (B) the subject of a "closing agreement" within the meaning of
Section 7121 of the Code (or any comparable agreement under state, local or foreign law) or any
other settlement with any Taxing Authority that has continuing effect, or (C) subject to a special
arrangement with a Taxing Authority regarding any Tax matter.

(m) The representations and warranties set forth in this Section 4.9 are the sole
and exclusive representations and warranties hereunder pertaining or relating to Tax matters, and
110 other representation or warranty set forth herein shall be read or construed so as to address
Tax matters.

i
I
f
l
E

1

I|4.10 Assets. The Company owns, leases or has the legal right to use all of its material
properties and assets (both tangible and intangible) used in the conduct of its business (all such
material properties and assets of the Company being the "Assets"). The Company has good and
valid title to, or, in the case of leased Assets, valid and subsisting leasehold interests in, all of its
respective Assets, and, except as set forth on Schedule 4.10, free and clear of all Liens, except
for Permitted Liens and Liens securing Company Indebtedness, including without limitation the
Credit Facility, that will be paid in full at Closing and such Liens (other than Permitted Liens)
released at Closing as contemplated hereby. All such Assets are in all material respects in
reasonable operating condition and repair, normal wear and tear excepted, and are suitable for
the purposes for which they are currently used. At the Closing, the Company and its Subsidiaries
shall own or have the right to use all assets necessary for them to operate the businesses and
operations of the Company and its Subsidiaries in all material respects in the manner currently
conducted as of the date of this Agreement.

4.11 Intellectual Property.

(a) Schedule 4.11 lists all Registered Intellectual Property and material other
Intellectual Property owned by the Company or any Subsidiary. Except as set forth on
Schedule 4.1 1, all Intellectual Property set forth on Schedule 4.11 is owned solely by the
Company or one of its Subsidiaries, tree and clear of all Liens (other than Permitted Liens) and
Liens securing Company Indebtedness under the Credit Facility. The Company and its
Subsidiaries have the right to use all other Intellectual Property necessary for the conduct of its
business as currently conducted. Schedule 4.11 sets forth a complete list of all licenses to
Intellectual Property to which the Company is a party as a licensee or licensor (the "Licenses"),
excluding non-exclusive licenses to "off the shelf' or commercially available Sollware. To the
Knowledge of the Company, the conduct of the business of the Company and its Subsidiaries as
currently conducted does not infringe upon, misappropriate, dilute or otherwise violate the
Intellectual Property rights of any third party existing as of the date hereof. There are no pending,
or to the Knowledge of the Company, threatened claims by any third party that the Company has
infringed, violated, or misappropriated the Intellectual Property of such third party. To the
Knowledge of the Company, there is no continuing infringement, violation 01° misappropriation
by any third party of any Intellectual Property owned by or exclusively licensed to the Company.

I

N
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4.12 Material Contracts.
I
1
I
I1
r(a) Schedule 4.12 lists the following Contracts to which the Company or any

of its Subsidiaries is a party or by which it is or any of its Subsidiaries' assets are bound
(collectively, the "Material Contracts") as of the date hereof] a complete and correct copy of each
of which has been made available to Purchaser: .

3
1

(i) Contracts with the Company Securityholders or any current or
former officer or director or Affiliate of the Company; .

2
3
I
=.
I
i

(ii) Contracts with any labor union or association representing any
Business Employee or any collective bargaining agreement,

, (iii) Contracts under which the Company or any its Subsidiaries has
borrowed money from, established a line of credit with, 01° issued any note, bond,
debenture or other evidence of Company Indebtedness to, any Person, or has the right to
do any of the foregoing and any note, bond, debenture 01' other evidence of Company
Indebtedness issued to any Person,

(iv) management agreements or Contracts for the employment of any
director, officer, Business Employee or other Person on a full-time, pa1t~time, consulting
or other basis (A) providing annual base cash compensation in excess of $150,000, or
(B) containing noncompete, nondisclosure, or confidentiality provisions; provided, such
agreements provide for annual base cash compensation in excess of $150,000;

(v) Contracts providing for the payment of any cash or other
compensation or benefits, accelerated vesting, or termination upon the execution of this
Agreement or the consummation of the transactions contemplated hereby;

(vi) Contracts restricting the Company from engaging in any line of
business or competing with any Person or in any geographical area;

(vii) Guarantees specifying the maximum amount of each such
Guarantee and whether the Guarantee is a non-contract Guarantee in bond form;

(w'ii) material leases or agreements under which the Company or any of
its Subsidiaries is lessor of, or permits any third party to hold or operate, any property,
real or personal, owned or controlled by the Company or any of its Subsidiaries with
payments to the Company or any of its Subsidiaries greater than $200,000 on an annual
basis;

(ix) Contracts which contain any
obligation of the Company or any of its Subsidiaries;

standstill or non-solicitation

_ I I ( X ) C o n t r a c t s w h i c h g r a n t e x c l u s i v e a r r a n ge m e n t s o r " m o s t f a v o r e d

natlon. status to any Person,
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(xi) Contracts relating to the issuance of stock, membership interests,
other capital stock or ownership interests of the Company 'or its Subsidiaries,

3
1I
I
!|
W

(xii) Licenses and other Contracts relating to material Intellectual
Property owned or used by the Company or its Subsidiaries (except for non-exclusive,
commercially available, off~the-shelf software programs),

(xiii) Contracts with the ten (10) highest revenue producing customers of
each of the Commercial and Intellifiber divisions based on invoices rendered in the
month of July 2010;

.
|

(xiv) Contracts or groups of related contracts with the same party for the
lease, purchase or sale of supplies, products or other personal property or for the
furnishing or receipt of services which involve (x) sums greater than $200,000 on an
annual basis (excluding any purchase orders) or (y) a commitment to purchase a specified
volume of products or services over the term of such Contract (e.g., a "take-or-pay"
arrangement); provided that in the case of this clause (xiv) and notwithstanding the
introductory language of this Section 4.l2(a), Schedule 4.12 sets forth only a list of
vendors which are parties to Contracts with the Company and the Subsidiaries that
collectively exceed the foregoing dollar thresholds, copies of which have been made
available to Purchaser;

iI

(xv ) any agency, dealer, sales representative, distributor, marketing or
other similar agreement which involves payments greater than $200,000 on an annual
basis;

(xvi) any partnership, joint venture, joint development, consortium,
alliance, joint bidding, cooperation or other similar Contract providing for the sharing of
any profits;

(xv ii) any Contract that is an interconnection or similar agreement in
connection with which the Colnpany's or a Subsidiary of the Company's equipment,
networks and services are connected to those of another service provider in order to allow
their respective customers access to each other's services and networks,

(xviii) Contracts with any Governmental Body which involves payments
greater than $200,000 on an annual basis, and .

(xix) other than Contracts addressed in Sections 4.12(a)(i)-(xviii), each
Contract in effect as of the date hereof involving the payment to or by the Company or
any of its Subsidiaries greater than $200,000 during the twelve-month period ended
June 30, 2010.

(b) Each Material Contract is a valid and binding obligation of the Company
or the applicable Subsidiary, and, to the Knowledge of the Company, is a valid and binding
obligation of the other parties thereto, and is in full force and effect iN all material respects.
Neither the Company nor any of its Subsidiaries, nor, to the Knowledge of the Company, any
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other party thereto, is in breach oil or default under, any of the Material Contracts and no event
has occurred that with notice or passage of time or both would constitute a breach or default
thereunder by the Company or any of its Subsidiaries, or, to the Knowledge of the Company, any
other party thereto, in each case, except for such breaches or defaults as would not, individually
or in the aggregate, be materially adverse to the Company and its Subsidiaries, taken as a whole.
Except as set forth on Schedule 4.12, as of the date hereon neither the Company nor any
Subsidiary has received any written notice of any default or breach by the Company under any
Material Contract, except for defaults or breaches that would not, individually or in the aggregate,
be materially adverse to the Company and its Subsidiaries, tdcen as a whole .

i
II

4. 13 Employee Benefits Plans.

(a) Schedule 4.l3(a) lists' (i) each deferred compensation and each bonus or
other incentive compensation, stock option and other equity or equity-based compensation plan,
program or arrangement, (ii) each severance, medical, surgical, hospitalization, life insurance
and other "welfare" plan, fund or program (within the meaning of Section 3(1) of the Employee
Retirement Income Security Act of 1974, as amended ("ER1SA")), whether or not subject to
ERISA; (iii) each profit-sharing, 401 (k) savings or other "pension" plan, fund or program (within
the meaning of Section 3(2) of ERISA), whether or not subject to ERISA; (iv) each employment,
retention, severance, change in control or similar agreement with respect to a current Business
Employee or director and, to the extent that any such agreements with any former Business
Employee or directors contain continuing obligations on behalf of the Company or any of its
Subsidiaries, any such agreements; and (v) each other employee benefit plan, program, policy or
agreement, in each case, that is sponsored, maintained or contributed to or required to be
contributed to by the Company (with respect to employees of the Company or its Subsidiaries) or
by any trade or business, whether or not incorporated (an "ERISA Aftiiiate"), that together with
the Company would be deemed a "single employer" within the meaning of Section 4001(b) of
ERISA, for the benefit of any employee, director, officer or consultant or former employee,
director or consultant of the Company or any Subsidiary of the Company or with respect to
which either the Company or any of its Subsidiaries have or may have any liability (the

"'Company Benefit Plans").

(b) Except as set forth in Schedule 4.13(b):

(i) with respect to each Company Benefit Plan, the Company has
heretofore delivered 01' made available to Purchaser true and correct copies of each of the
following documents: (A) a copy of the Company Benefit Plan and any amendments
thereto; (B) a copy of the two most recent annual reports and actuarial reports, if required
under ERISA; (C) a copy of the most recent Summary Plan Description required under
ERISA with respect thereto; (D) if the Company Benefit Plan is funded through a trust or
any third party funding vehicle, a copy of the trust or other funding agreement and the
latest financial statements thereof; and (E) the most recent determination letter received
from the IRS with respect to each Company Benefit Plan intended to qualify under
section 401 (a) of the Code.

. ( i i ) (A) all contributions required to be made with respect to each
Company Benefit Plan 011 or prior to the Closing Date have been timely made or have
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been reflected on Financial Statements; (B) each Company Benefit Plan has been
operated in all material respects in accordance with its terms and the requirements of
applicable law; (C) the Company and its Subsidiaries have not incurred any direct or
indirect liability under, arising out of or by operation of Title IV of ERISA, in connection
with the tennination of, or withdrawal from, any Company Benefit Plan or other
retirement plan or arrangement that the Company, any Subsidiary of the Company 01° any
ERISA Affiliate maintains or ever has maintained (or to which any of them contributes,
ever has contributed, or ever has been required to contribute), and, to the Knowledge of
the Company, 110 fact or event exists that could reasonably be expected to give rise to any
such liability; and (D) neither the Company, any Subsidiary of the Company, any
Company Benefit Plan, nor to the Knowledge of the Company, any trustee or
administrator thereof has engaged in a transaction in connection with which the Company
or any Subsidiary of the Company, any Company Benefit Plan, 01° any trustee or
administrator thereof; could be subject to either a civil penalty assessed pursuant to
Section 409 or 502(i) of ERISA or a Tax imposed pursuant to Section 4975 01' 4976 of
the Code.

I

!

I

(iii) None of the Company Benefit Plans is subject to Title IV of
ERISA or the minimum funding requirements of Section 412 of the Code or Section 302
of ERISA. Neither the Company, any Subsidiary of the Company, nor any ERISA
Affiliate has ever contributed to or been required to contribute to a "multiemployer
pension plan," as defined in Section 3(3'7) of ERISA. There are no pending, threatened
or anticipated claims by or on behalf of any Company Benefit Plan by any employee or
beneficiary covered under any such Company Benefit Plan, 01' otherwise involving any
such Company Benefit Plan (other than routine claims for benefits). No Company
Benefit Plan is under, and neither the Company nor any Subsidiary of the Company has
received any written notice of, an audit or investigation by the Internal Revenue Service,
Department of Labor or any other Governmental Body, and no such completed audit 01°
investigation, if any, has resulted in the imposition of any material Tax or penalty.

(iv) To the Knowledge of the Company, all employee benefit plans that
are subject to the laws of any jurisdiction outside the United States are in material
compliance with such applicable laws, including relevant Tax laws relating thereto, and
the requirements of any trust deed under which they are established.

(v) Except as required by applicable law, none of the Company
Benefit Plans provide for medical or life insurance benefits to retired or fanner
employees beyond the calendar month of termination of employment.

(vi) Each Company Benefit Plan intended to be "qualified" within the
meaning of Section 401(a) of the Code is so qualified and the trusts maintained
thereunder are exempt from twcation under Section 501(a) of the Code.

(vii) The consummation of the transactions contemplated by this
Agreement will not, either alone or in combination with another event, (A) entitle any
current or former employee or officer of either the Company or any of its Subsidiaries to
severance pay, unemployment compensation or any other payment or (B) accelerate the
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time of payment or vesting, or increase the amount of compensation due any such
employee or officer. Each Company Benefit Plan providing unqualified dcfened
compensation within the meaning of Section 409A of the Code and the regulations and
guidance promulgated thereunder has been operated in compliance with such Section and
such regulations and guidance.

I
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4.14 Labor: Business Employees. Except as set fo11h in Schedule 4.14:
i

(a) Neither the Company nor any of its Subsidiaries is a party to or bound by
any collective bargaining agreement or other labor union contract applicable to Persons
employed by the Company or its Subsidiaries, nor, to the Knowledge of the Company, are there
any activities or proceedings on behalf of or by any labor union to organize any such employees.

v.

(b) There are no material unfair labor practice charges or complaints, or any
current union representation questions, involv ing employees or former employees of  the
Company or its Subsidiaries pending against the Company or its Subsidiaries before the National
Labor Relations Board or similar foreign entity.

(c) There is no labor strike, lockout, organized slowdown or organized work
stoppage in effect or, to the Knowledge of the Company, threatened against the Company or any
of its Subsidiaries.

(d) Attached as Schedule 4.l4(d) is a l ist as of  the date hereof  of  (i ) al l
Business Employees, and (ii) their job titles as of the date hereof. The Company has made
available to the Purchaser a list setting forth the rate of base salary or hourly wage compensation
as of the date hereof with respect to each Business Employee set forth on Schedule 4. l4(d).

4.15 Litigation. Except as set forth on Schedule 4.15, (a) there are no material suits,
actions, claims, proceedings pending or, to the Knowledge of the Company, investigations
pending, or, to the Knowledge of the Company, threatened against 01° involving the Company,
any of its Subsidiaries or any of the assets owned or used by such Persons and (b) there is no
material judgment, order, writ, injunction or decree outstanding of any Governmental Body,
United States or foreign, to which the Company 01° its Subsidiaries, or any of the material assets
owned or used by any of such Persons is subject, other than Orders that apply generally to
participants in the industry in which the Company and its Subsidiaries participate.

4.16 Compliance with Laws; Pennies. Except as set forth on Schedule 4.16:

(a) The Company is in compliance in all material respects with all material
Laws of any Governmental Body applicable to its businesses or operations, except where the
failure to be in compliance would not be material to the Company and its Subsidiaries, taken as a
whole, or to the operation of their business as presently conducted. Since January 1, 2009,
neither the Company nor any of its Subsidiaries has received any written notice from any Person
regarding any violation of, or failure to comply with in any material respect, any material Laws
applicable to its businesses or operations.

(b) The Company currently has all material Permits that are required br the
operation of its businesses as presently conducted. The Company is not in material default or
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violation (and no event has occurred that, with notice or the lapse of time or both, would
constitute a material default or violation) of any term, condition 01' provision of any Permit to
which it is a party, and since January 1, 2009, neither the Company nor any of its Subsidiaries
has received any written notice from any Person regarding any failure tO possess any Permit or
the failure of any Permit to be in full force and effect.

I
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(c) This Section 4.16 shall not apply with respect to Tax matters,
environmental matters or compliance with Communications Laws. Representations and
warranties with respect to To; matters, environmental matters, compliance with Communications
Laws and Right-of~Way Agreements are set forth in Sections 4.9, 4.17, 4.23 and 4.25,
respectively.

i

4.17 Environmental Matters. The representations and warranties set forth in this
Section 4.17 are the sole and exclusive representations and warranties hereunder pertaining or
relating to any environmental, health or safety matters, including any arising under any
Environmental Laws, and no other representation or warranty set forth herein shall be read or
construed as to address environmental, health or safety matters.

(a) Except as set forth in Schedule 4. l7(a), to the Knowledge of the Company,
the Company and its Subsidiaries are in material compliance with all applicable Environmental
Laws (which compliance includes, but is not limited to, the possession by the Company and its
Subsidiaries of all Permits required under applicable Environmental Laws, which are in full force
and effect, and compliance with the terms and conditions thereof). Except as set forth in
Schedule 4.l'7(a) or fully resolved, the Company and its Subsidiaries have not received any
written communication, whether from a Governmental Body, citizens' group, employee or
otherwise, alleging that the Company or its Subsidiaries are not in such compliance and, neither
the Company nor its Subsidiaries have received any written communication alleging that the
Company or its Subsidiaries are not in compliance with material Environmental Laws which
matter remains unresolved.

(b) Except as set forth inSchedule 4.17(b), there is no material Environmental
Claim pending or, to the Knowledge of the Company, threatened in writing against the Company
or its Subsidiaries or against any Person, in each case, whose liability for any Environmental
Claim the Company and its Subsidiaries has or may have retained or assumed either
contractually or by operation of Law.

(c) Except as set forth in Schedule 4.l7(c), there have been no Releases of
Hazardous Materials at any of the Real Property, any property currently or, to the Knowledge of
the Company, formerly owned or operated by the Company or any Subsidiary or, to the
Knowledge of the Company, at any third-party location to which the Company or its Subsidiaries
sent, or caused to be sent, Hazardous Materials, in each case, except for such Releases as would
not be reasonably expected to result in a material liability to the Company.

(d) Except as set forth 'mSchedule 4. 17(6), to the Knowledge of the Company,
neither the Company nor any of its Subsidiaries has any material liability pursuant to applicable
Environmental Law, other than such liabilities as have been fully resolved with no further
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exposure to the Company or such.Subsidia1°ies and there are no circumstances, facts or
conditions which would be reasonably expected to give rise to such liability in the future.

E
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(e) The Company has made available to Purchaser true, complete and correct
copies and results of any reports, studies, analyses, tests or monitoring possessed or initiated by
the Company or any Subsidiary pertaining to Hazardous Materials in, on, beneath or adjacent to
any property currently 01° formerly owned, operated or leased by the Company or its Subsidiaries,
or regarding the Company's 01' its Subsidiaries' compliance with applicable Environmental Laws.

4.18 Financial Advisors. Except as set forth on Schedule 4.18, no Person has acted,
directly or indirectly, as a broker, finder or financial advisor for the Company in connection with
the transactions contemplated by this Agreement and no Person is entitled to any fee or
commission or like payment from Purchaser in respect thereof The transaction fees payable,
and any reimbursable expenses (other than pursuant to customary indemnification obligations in
favor of a nationally recognized financial advisor in a transaction of this type) in connection with
the transactions contemplated hereby and with respect to the engagement of any sttch Financial
advisor will be billed in full at or prior to the Closing and reflected in the Company Transaction
Expenses.

I

!
I
9

4.19 Banks, Powers of Attorney. Schedule 4.19 lists as of the date hereof the names
and locations of all banks in which the Company has accounts or safe deposit boxes and the
names of all persons authorized to draw thereon or to have access thereto. Except as set forth on
Schedule 4.19, no person holds a power of attorney to act on behalf of the Company.

4.20 Insurance. Schedule 4.28 lists (i) all material insurance policies and f idelity
bonds for the current policy year maintained by the Company or an Affiliate of the Company as
of the date hereof; Mth respect to the Company's business (the "Policies") and (ii) the annual
premiums paid in respect of each such Policy. Except as set forth on Schedule 4.20, each of the
Policies is in full force and effect, all premiums due thereunder have been paid, the Company is
not in material default with respect to the Policies, and the Company has not received any written
notice of a cancellation with respect to any of the Policies. Except as set forth on Schedule 4.20,
the Company has complied with each such Policy and have not failed to give any notice or
present any claim thereunder in a due and timely manner. There are no material claims by the
Company under any of the Policies or bonds pending. There have been no gaps in historic
coverages with respect to the matters covered by such Policies.

4.21 Transactions with Affiliates. Stockholders, Officers, Directors and Others.
Except as set fortin Schedule 4.21, none of the directors, officers, members, or stocldioiders of
the Company or any of its Subsidiaries, nor any of their respective Affiliates or immediate family
members (as such term is defined in Regulation S»K 404) is involved in any business
arrangement or relationship (including as creditor or debtor) with the Company or any of its
Subsidiaries (whether written or oral), other than pursuant to any employee arrangements
properly disclosed in the Disclosure Letter, and none of the directors or officers of the Company
or any of its Subsidiaries, nor any of their respective Affiliates or immediate family members,
owns any property 01° right, tangible or intangible, which is used by the Company or any of its
Subsidiaries. The Company hereby represents to Purchaser that no claim for indemnification has
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been made by any director or officer of the Company and, to the Knowledge of the Company, no
basis exists for any such claim.

|
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4.22 Securitvholders' Agreement. The Securityholders' Agreement is in full force and
effect and shall terminate at or prior to the Closing in accordance with its terms.

I

4.23 Compliance with Communications Laws. Except as set forth in Schedule 4.23:

»

I
|
I
I
i

(a) The Company and its Subsidiaries currently have all material Permits that
are required under the Communications Act of 1934, as amended (the "Communications Act"),
applicable state laws and the published rules, regulations and policies promulgated thereunder by
any Governmental Body (collectively, the "Communications Laws") for the operation of their
businesses as presently conducted. The operations of the Company and its Subsidiaries are in
compliance in all material respects with the terms and conditions of the Communications Laws.
Neither the Company nor any of its Subsidiaries has done anything or failed to do anything
which reasonably could be expected to cause the loss of any Permits granted pursuant to
applicable Communications Laws.

E
I1
l
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(b) No petition, action, investigation, notice of violation or apparent liability,
notice of fo1"fleiture, order to show cause, complaint, or proceeding seeking to revoke, reconsider
the grant of cancel, suspend or modify any of the Permits granted pursuant to applicable
Communications Laws is pending or, to the-Knowledge of the Company, threatened before any
Governmental Body. No notices have been received by and no claims have been filed against
the Company or any of its Subsidiaries alleging failure to hold any requisite Permits issued
pursuant to applicable Communications Laws.

4.24 Real Property.

Certain Definitionsca)

( i ) "Leases" means the real property leases, subleases, l icenses,
sublicenses and use agreements, including rights-of-ways, occupancy agreements or
collocation agreements pursuant to which eithe1° the Company or its Subsidiaries, as
applicable, is the lessee, sublessee, licensee, sublicense, user or occupant of real property,
or interests therein.

( i i ) "Leased Real Property" means al l  interests in real  property,
together with all items of personal property, buildings, structures, systems, equipment,
facilities, fixtures or improvements currently located thereon, attached or appurtenant
thereto, and all easements, licenses, and rights related thereto, leased, subleased, licensed,
sublicensed, used or occupied by the Company or any of its Subsidiaries pursuant to the
Leases and any and all ancillary documents pertaining thereto (including all amendments,
modifications, supplements, exhibits, schedules, addenda and restatements thereof and
all consents, including consents for alterations, assignments and sublets, documents
recording variations, memoranda of lease, options, rights of expansion, extension, first
refusal and first al;lfer), provided that for all purposes of this Agreement Leased Real
Property shall not include Network Facilities.

I
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(iii) "Owned Real Propelly" means all real property owned by the
Company or any of its Subsidiaries, provided that for all purposes of this Agreement
Owned Read Property shall not include Network Facilities.

;3
¥
ll
1
*.
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(iv)
Real Property.

"Real Propertv" means the Owned Real Property and the Leased E

2

g
c

i
(b) Schedule 4.24(bl contains a complete and con°ect list of all Owned Real

Property setting forth information sufficient to identify specifically such Owned Real Property
and the record owner thereof Each of the Company or its Subsidiaries, as applicable, has good
and valid fee title to the Owned Real Property, free and clear of any Liens other than Permitted
Liens. Except as set forth in Schedule 4.24(b), there are no outstanding options or rights of first
refusal to purchase the Owned Real Property or any portion thereof. Except as set forth on
Schedule 4.24{lb), there are no leases or subleases, written or oral, granting to any Person the
right of use or occupancy of any portion of the Owned Real Property.

8
|I

(c) Schedule 4.24(cl sets forth a complete and correct list of all Leased Real
Property setting forth information sufficient to identify specifically such Leased Real Property.
Except as set forth on Schedule 4.24(c), each Lease grants the Company the right to use and
occupy the applicable Leased Real Property in accordance with the terms thereof, subject to
Permitted Liens. To the Knowledge of the Company, each of the Company or its Subsidiaries,
as applicable, has a good, valid and enforceable leasehold estate in the Leased Real Property
c1°eated under its respective Leases, which leasehold estate is free and clear of any Liens other
than Permitted Liens. A copy of each Lease has been made available to Purchaser. Each Lease
(i) is in full force and effect and (ii) sets forth the current rent payable by the applicable tenant
thereunder. There are no monetary defaults or any other material defaults currently existing,
pending 01' threatened under any Lease, and no other event has occurred which, with notice or
lapse of time or both, would constitute a default by the Company or any of its Subsidiaries
thereunder, or, to the Knowledge of the Company, any other party to the Lease, or, individually
or in the aggregate, be material and adverse to the Company and its Subsidiaries taken as a whole.

. (d) Except as described in Schedule 4.24(dl, to the Knowledge of the
Company, there is no material violation of any applicable material law (including any building,
planning or zoning Law) relating to any of the Real Property. Each of the Company and its
Subsidiaries are in peaceful and undisturbed possession of each parcel of Real Property, and
there are no contractual or legal restrictions that preclude or restrict the ability to use the Real
Property for the purposes for which it is currently being used. All existing utilities required for
the construction, use, occupancy, operation and maintenance of the Real Property are reasonably
adequate for the conduct of the business as it has been and currently is conducted. There are no
adverse physical conditions affecting the Real Property or any of the facilities, buildings,
structures, erections, improvements, fixtures, fixed assets and personalty of a permanent nature
armexed, affixed or attached to, located on or forming part of the Real Property which materially
impair, or would reasonably be expected to materially impair, the operations and business as
currently conducted thereon or would, individually or in the aggregate, be materially adverse to
the Company and its Subsidiaries taken as a whole. There are no condemnation proceedings or
eminent domain proceedings of any kind pending or, to the Knowledge of the Company,
threatened against the Real Property.
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4.25 Right~ofl-Wav Agreements and Network Facilities.

(a) Certain Definitions

:
i
r

!
f
|

( i ) "Network Facilities" means, with respect to the Company and its
Subsidiaries, ail network facilities (including cable, wires, conduits, switches, and other
equipment and facil i t ies) and related material operating support systems, network
operations centers, and land and buildings associated therewith. For purposes of this
definition, "material" shall mean any network facility the absence of which would
materially and adversely affect the ability of the Company or any of its Subsidiaries to
use the Company's network, taken as a whole, in the manner and scope in which the
network is currently being used.

:
E

3
88
I

(ii) "Leased Network Facilities" means all of the Network Facilities of

the Company or any of its Subsidiaries that are not owned by the Company or its
Subsidiaries but are provided by a third party to the Company or any of its Subsidiaries
under lease, license, IRes or other agreements. .

(iii) "Owned Network Facilities" means Network Facilities that are
owned by the Company and its Subsidiaries provided under Right-of-Way Agreements
between the Company 01' any of its Subsidiaries and third parties.

(b) Except as set forth in Schedule 4.25(b):

(i) Except in any such case as would not, individually or in the
aggregate, be material to the Company and its Subsidiaries, taken as a whole, (l) each
public or private right-of-way agreement, license agreement or other agreement
permitting or requiring the Company or any of its Subsidiaries to lay, build, operate,
maintain 01° place owned Network Facilities (each, a "Right-of-Way Agreement") is valid,
legally binding, enforceable and in full force and effect, and none of the Company nor
any of its Subsidiaries is in breach of or default under any Mgmt-of~Way Agreement, (2)
no event has occurred which, with notice or lapse of time or both, would constitute a
breach or default by the Company 01' any of its Subsidiaries or permit termination,
modification or acceleration by any third party under any Right-of-Way Agreement and
(3) no third party has repudiated or has the right to terminate or repudiate any Right-of~
Way Agreement. Schedule 4.25(b) sets forth a true and correct list of all the Right-ofl
Way Agreements.

(ii) None of the Company nor any of its Subsidiaries are in violation of
any applicable Laws which, individually or in combination with any other such violations,
would materially and adversely affect the ability of the Company or any of its
Subsidiaries to use any of the rights associated with the Right-of-Way Agreements, taken
as a whole, in the manner and scope in which such lights are now being used.

(iii) The Company and its Subsidiaries own, free of Liens (other than
Permitted Liens), all right, title, and interest in Owned Network Facilities and shall
maintain such right, title and interest immediately after the Closing Date. To the
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Knowledge of the Company, no third party may revoke or otherwise encumber or
interfere with such right, title, and interest.

(0) Except as set forth in Schedule 4.25(c):

(i) Except in any such case as would not, individually or in the
aggregate, be material to the Company and its Subsidiaries, taken as a whole, (1) each
agreement under which third parties provide Leased Network Facilities, including,
without limitation, leases, licenses, and GRUs (a "Leased Network Facility Agreement"),
to which the Company or any of its Subsidiaries is a party, is a valid, legally binding and
enforceable agreement and is in full force and effect, and none of the Company nor any
of its Subsidiaries is in breach of or default under any Leased Network Facility
Agreement, (2) no event has occurred which, with notice or lapse of time or both, would
constitute a breach or default by the Company or any of its Subsidiaries or permit
termination, revocation, other interference with performance of, modification 01'
acceleration by any third party of any Leased Network Facility Agreement, and (3) no
third Person has repudiated, revoked, terminated or otherwise interfered with
performance of or has the right to terminate, repudiate, revoke or otherwise interfere with
the performance of any Leased Network Facility Agreement. Schedule 4.25(c) sets forth
a true and correct list of all Leased Network Facility Agreements.

(ii) None of the Company nor any of its Subsidiaries are in violation of
any applicable Laws which, individually or in combination with any other such violations,
would materially and adversely affect the ability of the Company or any of its
Subsidiaries to use any of the rights associated with the Leased Network Facility
Agreements, taken as a whole, in the manner and scope in which such rights are now
being used.

(d) All Owned Network Facilities and Leased Network Facilities: (x) are in
good worldng order and condition and are without any material defects individually and in
combination; and (y) are, individually and in combination, operated, installed and maintained by
the Leased Network Facilities provider, the Company, its Subsidiaries or their contractors in a
manner that is in compliance with generally accepted industry standards for the United States
telecormnunications industry and all material Laws.

(e) Except as set forth on Schedule 4.25(_c), for Fiber Routes owned by the
Company or any of its Subsidiaries, the Company (or the applicable Subsidiary) has (i) secured
all governmental Permits required to legally entitle it to install and maintain its Fiber Routes and
related Network Facilities in public and private Rights-of~Way currently occupied by the
Company's Fiber Routes and Network Facilities, and the Company (or the applicable Subsidiary),
and (ii) has necessary underlying legal rights that entities it to occupy. all public and private
Rights-of-Way and pole attachments, in the case of clauses (i) and (ii), except as would not
materially and adversely affect the Company and its Subsidiaries, taken as a whole.
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4.26 Customers and Suppliers. Except as set forth onSchedule 4.26: I
|

I
|
|
i

i
i
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(a) From July 1, 2010 up to and including the date of this Agreement, neither
the Company nor any of its Subsidiaries has received written notice from any Material Customer
that such Material Customer has stopped or intends to stop purchasing, or has materially reduced
or shall materially reduce purchases of, or has sought or iS seeking to materially reduce the price
it shall pay for, the products or services of the Company or its Subsidiaries.

(b) As of the date of this Agreement, neither the Company nor any of its
Subsidiaries has received written Notice from any supplier, or group of suppliers that are under
common ownership or control, that (i) accounted for at least $500,000 of the aggregate goods
and services purchased by the Company and its Subsidiaries in the fiscal year ended December
31, 2009 or (ii) is expected, to the Knowledge of the Company, to account for at least $500,000
of the aggregate goods and services purchased by the Company and its Subsidiaries in the fiscal
year ending December 31, 2010, in each case, that such supplier (or such group of suppliers) has
stopped or intends to stop providing goods or services to either the Company or any of its
Subsidiaries, or has materially reduced or will materially reduce the supply of, or has sought or is
seeldng to materially increase the price it charges for, goods or services supplied to either the
Company 01' any of its Subsidiaries.

E
I
s

i
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(c) Except for requests for call detail records for billing purposes, neither the
Company nor any of its Subsidiaries is, as of the date of this Agreement, involved in any dispute
with, or has received any notice of an intention to dispute from, or has received any request for
audit, accounting or review from, any Person (including a group of Persons that are under
common ownership or control) with whom either the Company or any of its Subsidiaries does
business, (i) with respect to any customer, or group of customers that are under common
ownership or control, which involves an aggregate amount in excess of $500,000 as of the date
hereof, or (ii) with respect to any supplier, or group of suppliers that are under common
ownership or control, which involves an aggregate amount in excess of $500,000 as of the date
hereof; relating to any transactions or commitments made, or any contracts or agreements
entered into, by either the Company or any of its Subsidiaries, on the one hand, and such Person,
on the other hand.

4.27 Route Information. Schedule 4.27 sets forth detailed information about the
Company's fiber~based services and solutions from their high-capacity fiber-based network (the
"Fiber Route") including for each segment, the number of fibers in each segment that the
Company owns or to which it has the right of use (whether by lease, indefeasible right of use or
some other mechanism), the route segment for such fiber, and in the case of any fiber that is not
owned by the Company, the name of any third party provider. AIR such information regarding
the Fiber Route furnished to the Purchaser is true and correct in all material respects as of the
date of this Agreement. For any portion of the Fiber Route that is owned in fee by the Company,
to the Knowledge of the Company, the Company has a valid and enforceable easement or right
of use with respect to the underlying real property on which such portion of the Fiber Route is
located. For any portion of the Fiber Route to which the Company has rights aS grantees under
an indefeasible right of use, to the Knowledge of the Company, the grantor of such indefeasible
right of use owns or has a valid and enforceable right of use with respect to the underlying real
property on which such portion of the Fiber Route is located.
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4.28 Auction Process. The Company and its Board of Directors, informed by counsel
and with advice received from outside legal and financial advisors, have conducted a reasonably
diligent exploration of the Company's strategic alternatives, including a canvass of the
marketplace for the Company's securities and discussions with various potential acquirers of the
Colnpany's securities, and the Board of Directors of the Company has concluded that the
Company and the Board of Directors have taken reasonable steps to achieve the highest value for
the Company's securities reasonably available under the circumstances as the basis for agreeing
to sell the Company to the Purchaser on the terms and subject to the conditions set forth in this
Agreement.

4.29 Accounts Receivable. Ail of the outstanding accounts receivable of the Company
and its Subsidiaries (i) arose from bona fide transactions in the Ordinary Course of Business; (ii)
are in all material respects, subject to disputes in the Ordinary Course of Business, valid, due and
owing tram third parties; (iii) are collectible, in all material respects, subject to any existing
allowance for doubtful accounts; and (iv) are not, to the Knowledge of the Company, subject to
any prior assignment or Lien, or any defenses, offsets or counterclaims, except those that arise in
the Ordinary Course of Business and Permitted Liens and the Liens securing the Credit Facility.
The reserves for doubtful accounts receivable and uncollectible amounts reflected in the Interim
Balance Sheet were established in accordance with GAAP and, as of the date of this Agreement,
are reasonably sufficient to provide for any losses that may arise in connection with the
collection of all such accounts receivable.

4.30 No Other Representations or Warranties; Schedules. Except for the
representations and warranties contained in this Article IV (as modified by the Disclosure Letter)
and any other certificates delivered by the Company in connection with this Agreement, none of
the Company, any Subsidiary or any other Person makes any other express of' implied'
representation or warranty with respect to the Company, any Subsidiary or the transactions
contemplated by this Agreement, and the Company disclaims any other representations or
warranties, whether made by the Company, any Company Securityholder or any of their
respective Affiliates, officers, directors, employees, agents or representatives. Except for the
representations and warranties contained in Article IV hereof (as modified by the Disclosure
Letter), the Company, its Subsidiaries and the Company Securityholders hereby disclaim all
liability and responsibility for, or any use by Purchaser or its Affiliates or representatives of, any
representation, warranty, projection, forecast, statement, or information made, communicated, or
furnished (orally or in writing) to Purchaser or its Affiliates or representatives (including any
opinion, information, projection or advice that may heretofore have been or may hereafter be
made available to Purchaser or its Affiliates of* representatives, whether in any "data rooms,"
"management presentations," or "break out sessions", in response to questions submitted by or on
behalf of Purchaser 01' otherwise by any director, officer, employee, agent, consultant, or
representative of the Company or the Company Securityholders or any of their respective
Affiliates).
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ARTICLE v
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APPOINTMENT OF STOCKHOLDER REPRESENTATIVE
E
I

1
s

2
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(a) As, and by voting in favor of or consenting to the Merger and/or by virtue
of the approval of the Merger and without any further action on the part of any Person, the
Company Securityhoiders shall be deemed to have approved the designation of M/C Venture
Partners V, L.P. (in such capacity, the "StoCkholder Representative") as the attorney-in-fact and
agent for and on behalf of each Company Securityholder and their respective heirs, successors
and assigns with respect to the post-Closing adjustments contemplated by Section 3.9and post-
Closing issues and disputes and the taking by the Stocldiolder Representative of any and all
actions and the making of any decisions required or permitted to be taken by the Stocldiolder
Representative under this Agreement and the Escrow Agreement, 'including the exercise of the
power to: (i) authorize the release or delivery to Purchaser of all or any portion of the Escrow
Amount whether with respect to the payment (if any) to Purchaser or the Company
Securityholders resulting from the post~Closing adjustments contemplated by Section 3.9 (and in
connection therewith calculating the portion of any adjustment in the Company Securityholders'
favor that is payable to any Securityholder) or with respect to any Specified Matter; (ii) agree to,
negotiate, enter into settlements and compromises 0£ and comply with orders of courts with
respect to any post-Closing issues and disputes, including any Specified Matter; (iii) litigate,
arbitrate, resolve, settle or compromise any post-Closing issues and disputes, including any
Specified Matter; (iv) establish the Reserve Account and pay such amounts therefrom as the
Stockholder Representative deems necessary or appropriate in its good faith judgment, (v) waive
any breach or default of Purchaser or Merger Sub Under this Agreement or the Escrow
Agreement; and (v) take all actions necessary in the judgment of the Stockholder Representative
for the accomplishment of the foregoing and any other post-Closing matters. As, and by voting
in favor of or consenting to the Merger and/or by virtue of the approval of the Merger and
without any further action on the part of any Person, the Stocldiolder Representative shall have
authority and power to act on behalf of the Company Securityholders with respect to the
disposition, settlement 01° other handling of the adjustments contemplated by Section 3.9 and all
rights or obligations arising under Section 3.9, and the Company Securityholders shall be bound
by all actions taken and documents executed by the Stockholder Representative in connection
with Section 3.9, and Purchaser shall be entitled to rely on any action, decision, consent or
instruction of the Stockholder Representative, including as being an act, decision, consent or
instruction of any Company Securityholder. In performing the functions specified in this
Agreement, the Stocldtolder Representative may act upon any instrument or other writing
believed by the Stockholder Representative to be genuine and to be signed or presented by the
proper Person and shall not be liable in connection with the performance by it of its duties
pursuant to the provisions of this Agreement or the Escrow Agreement in the absence of gross
negligence or willful misconduct on the part of the Stocldiolder Representative. As, and by
voting in favor of or consenting to the Merger and/or by virtue of the approval of the Merger and
without any further action on the part of any Person, the Company Securityholders shall be
deemed to have agreed that the Stockholder Representative shall be indemnified and held
harmless (out of funds that otherwise are to be distributed iron the Escrow Amount to the
Company Securityhoiciers, if any, as described in the following sentence) iron and against any
loss, liability or expense incurred without gross negligence or willful misconduct on the part of
the Stockholder Representative and arising out of 01° in connection with the acceptance or

4
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administration of its duties hereunder. As, and by voting in favor of or consenting to the Merger
and/or by virtue of the approval of the Merger and without any further action on the part Of any
Person, the Company Securityholders shall be deemed to have agreed that any out-of~pocket
costs and expenses incurred by the Stockholder Representative in connection with actions taken
by the Stocldioider Representative pursuant to the terms of Section 3.9 (including the hiring of
legal counsel and the incurring of legal fees and costs) ("Representative Expenses") shall be the
responsibi l i ty of  the Company Securi tyholders based on their Escrow Pro Rata Shares.
Notwithstanding anything to the contrary contained in this Agreement, as, and by voting in favor
of or consenting to the Merger and/or by virtue of the approval of the Merger and without any
further action on the part of any Person, the Company Securityholders agree that if  (i) the
Stockholder Representative determines that the Reserve Amount and earnings thereon is not
suf f icient to pay actual or anticipated Representative Expenses, and (i i) such Company
Securityholders representing Escrow Pro Rata Shares of at least 64% in the aggregate have
agreed in writing to contribute an additional aggregate amount to the Reserve Account as
proposed by the Stockholder Representative in writing to all Persons listed on Exhibit C hereto,
then' each such Company Securityholder shall be obligated, within ten (10) days alter written
notice from the Stocldiolder Representative, to contribute to the Reserve Account such Company
Securityholder's Escrow Pro Rata Share of the additional aggregate amount of such additional
Reserve Amount. As, and by voting in favor of or consenting to the Merger and/or by virtue of
the approval of  the Merger and without any further action on the part of  any Person, the
Company Securityholders shall be deemed to have agreed that upon final distribution of the
Escrow Amount, the Escrow Agent shall pay to the Stockholder Representative, out of the
aggregate Escrow Amount that otherwise are to be distributed to the Company Securityholders,
i f  any, pursuant to the terms of  this Agreement and the Escrow Agreement, any unpaid
Representative Expenses, and the Stockholder Representative may withhold a disproportionate
amount f rom any Company Securityholder(s) that were the cause of  any Representative
Expenses, and without limiting the generality of the foregoing, the Stockholder Representative
shall have full power and authority to interpret all the terms and provisions of this Agreement
and the Escrow Agreement, and to consent to any amendment hereof or thereof, on behalf of all
the Company Securityholders and their respective heirs, successors and assigns.

(b) As, and by voting in favor of or consenting to the Merger and/or by virtue
of the approval of the Merger and without any further action on the part of any Person, the
Company Securityholders shall be deemed to have appointed and constituted the Stockholder
Representative the true and lawful attorney-in-fact of the Company Securityholders, with full
power in their name and on their behalf to act according to the terms of this Agreement and the
Escrow Agreement in the absolute discretion of the Stockholder Representative; and in general
to do all things and to perform all acts including, without limitation, executing and delivering the
Escrow Agreement and any Other agreements, certificates, receipts, instructions, notices or
instruments contemplated by or deemed advisable in connection with the Escrow Agreement.
This power of attorney and all authority hereby conferred is granted and shall be irrevocable and
shall not be terminated by any act of any Company Securityholder, by operation of law, whether
by such person's death, disability, protective supervision or any other event. Without limiting the
foregoing, this power of attorney is to ensure the performance of a special obligation and,
accordingly, by approval of the Merger, each Company Securityholder shall be deemed to have
waived and renounced its, his or her right to renounce this power of attorney unilaterally any
time before the day following the Release Date, As, and by voting in favor of or consenting to
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the Merger and/or by virtue of the approval of the Merger and without any further action on the
part of any Person, the Company Securityholclers shall be deemed to have waived any and all
defenses that may be available to contest, negate or disaffilm the action of the Stocldmolder
Representative taken under the Escrow Agreement. Notwithstanding the power of attorney
granted in this Article V, no agreement, instrument, acknowledgement or other act or document
shall be ineffective solely by 1°eason of a Company Securityholder (instead of the Stockholder
Representative) having signed or given the same directly.

. (c) Company Stocldiolders who in the aggregate hold at least seventy-tive
percent (75%) of the Company Stockholders' interest in the Escrow Amount shall have the right
at any time prior to the date that the funds deposited with the Escrow Agent are distributed in
accordance with Section 3.9(d) to remove the then-acting Stockholder Representative and to
appoint a successor Stockholder Representative; provided, however, that neither such removal of
a then acting Stocidrolder Representative nor such appointment of a successor Stockholder
Representative shall be effective until (x) notice of such act has been provided to Purchaser, (y)
the delivery to the Escrow Agent of executed counterparts of a writing signed by each such
Company Stockholder constituting a majority of interests with respect to such removal and (z)
appointment,  together wi th an acknowledgment signed by the successor Stocldiolder
Representative appointed in such writing that it, he or she accepts the responsibility of successor
Stockholder Representative and agrees to perfonn and be bound by all of the provisions of this
Agreement applicable to the Stockholder Representative, with a copy of such acknowledgment
being promptly provided to Purchaser. Each successor Stockholder Representative shall have all
of the power, audtority, rights and priv ileges conferred by this Agreement upon the original
Stockholder Representative, and the term "Stocidiolder Representative" as used herein and in the
Agency Agreement shal l  be deemed to include any interim or successor Stockholder
Representative.

I
I
I

(d) It is understood and agreed by each of the parties hereto that nothing in
this Agreement shall be construed or deemed to expand or create any right on the part of a
Company Securityholder, with respect to Purchaser or any of its affiliates, 01° any obligation on
the part of Purchaser, or any of its Aff iliates, to any Company Securityholder not otherwise
expressly set fortin clear and unambiguous terms in this Agreement (to the extent that there
may be any such provisions herein).

(e) Each Company Securityholder, as and by the approval of the Merger by
the Company Stockholders (as evidenced by the Written Consent) and/or by virtue of the Merger
and without any further action on the part of any Person, is deemed to have agreed to release and
discharge Purchaser, the Surviving Corporation and each of their respective Affiliates from and
against any liability arising out of or in connection with the Stockholder Representatives failure
to distribute any amounts received by the Stocldrolder Representative on behalf of such
Company Securityholders and each of Purchaser, the Surviving Corporation, each of their
respective Affiliates and the Escrow Agent are hereby relieved from any liability to any Person
for acts or omissions done or taken by them in accordance with such decision, act, consent or
instruction of the Stocldiolder Representative.

(1) The Stockholder Representative hereby represents and warrants to
Purchaser that (i) the it has al l  requisite power and authority to execute and deliver this
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Agreement and to perform all of its obligations hereunder, (ii) this Agreement has been duly
authorized, executed and delivered by the Stockholder Representative and (iii) this Agreement
constitutes a valid and binding agreement enforceable against such Stockholder Representative
in accordance with its terms. I

(g) Notwithstanding anything to the contrary contained herein, the Company
shall act on its own behalf at all times prior to the Effective Time, shall sign on its own behalf
and shall not appoint any Person as its lawful attorney-in-fact. 1!

l

(h) Notwithstanding anything in this Agreement to the contrary (i) the
Stocldiolder Representative shall not make any elections or decisions or take any other actions
that would reasonably be expected to have a disproportionately adverse effect on any individual
Company Securityholder as compared to other Company Securityhoiders holding the same class
or series of capital stock of the Company, except to the extent such disproportionate treatment
results directly from a post-Closing matter involving such Company Securityholder and (ii)
without the written consent of any Company Securityholder, the Stocldiolder Representative
shall not have any authority to increase the post-Closing liability of such Company
Securityholder with respect to the transactions contemplated by the Merger Agreement beyond
its Escrow Pro Rata of the Escrow Amount and the Reserve Amount (as increased, if at all, in
accordance with Article V).

4

ARTICLE V1

REPRESENTATIONS AND WARRANTIES OF PURCHASER AND MERGER SUB

Each of Purchaser and Merger Sub hereby represents and warrants to the
Company as of the date of this Agreement and as of the Closing Date (except to the extent made
with reference to a specific date or time, in which case, as of such date or time) as follows: .

6.1 Organization and Good Standing. It is a corporation duly organized, validly
existing and in good standing under the laws of the State of Delaware and has all requisite
corporate power and authority to own, lease and operate properties and carry on its business.

6.2 Authorization of Agreement It has full corporate power and authority to execute
and deliver this Agreement and each other agreement, document, instrument or certificate
contemplated by this Agreement or to be executed by it in connection with the consummation of
the transactions contemplated hereby and thereby (the "Purchaser Documents"), and to
consummate the transactions contemplated hereby and thereby. The execution, delivery and
performance by it of this Agreement and each Purchaser Document have been duly authorized by
all necessary corporate action on behalf of Purchaser. This Agreement has been, and each
Purchaser Document M11 be at or prior to the Closing, duly executed and delivered by it and
(assuming the due authorization, execution and delivery by the other parties hereto and thereto)
this Agreement constitutes, and each Purchaser Document when so executed and delivered will
constitute, the legal, valid and binding obligation of Purchaser and Merger Sub, enforceable
against Purchaser and Merger Sub in accordance with its terms, subject to applicable bankruptcy,
insolvency, reorganization, moratorium and similar laws affecting creditors' rights and remedies
generally, and subject, as to enforceability, to general principles of equity, including principles of
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commercial reasonableness, good faith and fair dealing (regardless of whether enforcement is
sought in a proceeding at law or in equity).

i

6.3 Conflicts: Consents of Third Parties. i
I

(a) The execution and delivery by it of this Agreement or the Purchaser
Documents does not, and the consummation of the transactions contemplated hereby or thereby,
or compliance by it with any of the provisions hereof or thereof will not, conflict with, or result
in any violation of or default (with or without notice or lapse of time, or both) under, 01° give rise
to a right of termination or cancellation under, any provision of (i) the certificate of incorporation
or by-laws of Purchaser; (ii) except as set forth on Schedule 6.3, to the extent material to
Purchaser, any Contract or Permit to which it is a party or by which any of its properties or assets
of it are bound; (iii) any material Order of any Governmental Body applicable to it or by which
any of its properties or assets are bound; or (iv) any applicable material Law.

1I
i

I

(b) No consent, waiver, approval, Order, Permit or authorization o11 01'
declaration or filing with, or notification to, any Person or Governmental Body is required on the
part of Purchaser in connection with the execution and delivery of this Agreement or the
Purchaser Documents or the compliance by it with any of the provisions hereof or thereof; except
for (i) compliance with the applicable requirements of the HSR Act, (ii) the Required Consents
and (iii) such consents, approvals, Orders, Permits, or authorizations the failure to so obtain
would not, individually or in the aggregate, reasonably be expected to hinder, delay in any
material respect or otherwise prohibit the consummation of the Merger..

(c) Purchaser does not operate as an incumbent local exchange carrier and is
not a dominant carrier as defined by the FCC, and is neither a cable operator, an affiliate of a
cable operator or is owned by, operated by, controlled by 01' under common ownership with a
cable operator as defined in Section 652(b) of the Communications Act.

i

I

6.4 Investment Intention. Purchaser is acquiring the Company pursuant to the Merger
for its own account, for investment purposes only and not with a view to the distribution (as such
term is used in Section 2(l1) of the Securities Act of 1933, as amended (the "Securities Act") of
the Company's capital securities. Purchaser understands that the Common Stock and Preferred
Stock have not been registered under the Securities Act and cannot be sold under the Securities
Act unless subsequently registered under the Securities Act or an exemption from such
registration is available. Purchaser has such knowledge and experience in financial and business
matters and investments in general that make it capable of evaluating the merits and risks of this
Agreement. Purchaser acknowledges that is has been afforded: (a) the opportunity to ask such
questions as it has deemed necessary at; and to receive answers from, representatives of the
Company concerning the merits and risks of investing in the Company; and (b) access to
information about the Company, its results of operations, financial condition and cash flow, and
its businesses generally.

6.5 Financial Advisors. Except as set forth on Schedule 6.5 hereto, no Person has
acted, directly or indirectly, as a broker, finder or financial advisor for it in collection with the
transactions contemplated by this Agreement and no Person is entitled to any fee or commissioll
or like payment in respect thereof.

-53-
PRV 1089182.14



6.6 Financing. Concurrently with its entry into this Agreement, Purchaser delivered
to the Company an accurate andcomplcte copy of the fully executed Debt Commitment Letter,
together with all amendments, schedules and exhibits thereto, pursuant to which the Financing
Sources have agreed, subject to the terms and conditions thereof, to provide or cause to be
provided to Purchaser debt financing in the amount set forth therein (such debt financing
described therein, the "Debt Financing"). As of the date of this Agreement, the Debt
Commitment Letter is in full force and effect. Subject to the terms and conditions of the Debt
Commitment Letter, and subject to the terms and conditions of this Agreement, assuming the
accuracy and completeness of the 1°epresentations and warranties of the Company contained in
Article IV and performance by the Company of its covenants and agreements in this Agreement,
the aggregate proceeds contemplated by the Debt Financing, together with Purchasers Cash on
hand, will be sufficient for Purchaser to make all necessary payments by it in connection with the
consummation Of the Merger in accordance with the terms of this Agreement and to pay all
related fees and expenses. In the event the Debt Commitment Letter is superseded after the date
of this Agreement but prior to the Effective Time by a new debt commitment letter in accordance
with Section 7.13, the term "Debt Commitment Letter" and the term "Debt Financing" as used
herein shall be deemed to include the new debt commitment letter to the extent then in effect and
the debt financing contemplated by such new debt commitment letter.

|

6.7 Condition of the Business. Notwithstanding anything contained in this
Agreement to the contrary, Purchaser and Merger Sub acknowledge and agree that the Company
is not' making any representations or warranties whatsoever, express or implied, beyond those
expressly given by the Company in this Agreement, and the Purchaser and Merger Sub
acknowledge and agree that, except for the representations and warranties contained therein, the
assets and the business of the Company are being transferred on a "where is" and, as to condition,
"as is" basis. Any claims Purchaser or Merger Sub may have for breach of representation or

warranty shall be based solely on the representations and warranties of the Company set forth in
Article W (as modified by the Disclosure Letter) which representations and warranties are the
only representations and warranties that Purchaser relied on in making its decision to enter into
this Agreement and acquire the Company pursuant to the Merger.

6.8 Litigation. There is no pending legal, administrative arbitral or other proceeding
by or before any Governmental Body or, to the knowledge of Purchaser 01' Merger Sub,
threatened against Purchaser or Merger Sub before any Governmental Body, U.S. or foreign
which, if adversely determined, would have a material adverse effect on the ability of Purchaser
to consummate the transactions contemplated by this Agreement.

ARTICLE VII

COVENANTS

7.1 Access to Infonnation. Prior to the Closing Date, Purchaser shall be entitled,
through its officers, employees and representatives (including, without limitation, its legal and
financial advisors, Financing Sources and accountants), to make such investigation of the
properties, employees, businesses and operations of the Company and such examination of the
books and records of the Company as it reasonably requests and to make extracts and copies of
such books and records. Any such investigation and examination shall be conducted during
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regular business hours upon not less than two Business Days' prior notice and under reasonable
circumstances and shall be subject to restrictions arising under applicable Law. The Company
shall cause the officers, Business Employees, consultants, agents, accountants, attorneys and
other representatives o f  t h e Company to cooperate with Purchaser and Purchaser's
representatives in connection with such investigation and examination, and Purchaser and its
representatives shall cooperate with the Company and its representatives and shall use their
reasonable efforts to minimize any disruption to the business. Notwithstanding anything herein
to the contrary, no such investigation or examination shall be permitted to the extent that it
would require the Company or any Affiliate to disclose iMorrnation subject to attorney-client
priv i lege or conf l ict with any conf identiality obligations to which the Company oran of  its
Aff i l iates is bound; provided, however, that the Company and Purchaser shall cooperate' in
seeldng to find a way to allow disclosure of such information to the extent doing so would not (in
the good faith belief of the Company (after consultation with counsel)) be likely to result in the
violation of any such confidentiality obligation or be reasonably likely to cause such privilege to
be lost .Mth respect to such information. Notwithstanding anything to the contrary contained
herein, prior to the Closing, without the prior written consent of the Company (which consent
shall not be unreasonably withheld, delayed or conditioned), (i) Purchaser shall not contact any
suppliers to, or customers o12 the Company specif ically regarding the Company, and (i i)
Purchaser shall have no right to perform invasive or subsurface investigations of the properties oi-
facilities of the Company.

|

7.2 Conduct of the Business Pending the Closing.

(a) Prior to the Closing, except (i) as set forth on Schedule 7.2(a)(i), (i i) as
expressly required by appl icable Law, (i i i ) as otherwise expressly contemplated by this
Agreement or (iv ) with the prior written consent of  Purchaser (which consent shall not be
unreasonably withheld or delayed), the Company shall, and, as applicable, cause its Subsidiaries
to'

|

(A ) conduct the respective businesses of the Company and its
Subsidiaries and only in the Ordinary Course of Business, and

(B) use its commercially reasonable efforts to (1) preserve the
present business operations, organization and goodwill of  the Company, (2)
preserve the present relationships with third parties, including Governmental
Bodies, customers, suppliers, f inancing sources and others having business
relationships with the Company and its Subsidiaries and (3) keep available the
services of the Company's and its Subsidiaries' officers and employees.

|

(b) Prior to the Closing, except (i) as set forth on Schedule 7.2(b)(i), (i i) as
expressly required 'by applicable Law, (i i i ) as otherwise expressly contemplated by this
Agreement, or (iv) with the prior written consent of Purchaser (which consent shall not be
unreasonably withheld or delayed), the Company shall not and shall not permit its Subsidiaries to :

-55-
PRV 1089182.14



(A) transfer, issue, sell, pledge, dispose of or encumber or
authorize or commit to the transfer, issuance, sale, pledge, disposal or
encumbrance of, any shares of capital stock or other securities of the Company or
its Subsidiaries or grant options, warrants, calls or any other rights or convertible
securities to purchase of' otherwise acquire shares of the capital stock or other
securities of the Company or its Subsidiaries;

(B) effect any recapitalization, reclassification or like change
in the capitalization of the Company or its Subsidiaries or combine, split,
subdivide or redeem, purchase or otherwise acquire, directly or indirectly, any of
the capital stock or other securities of the Company or its Subsidiaries, or any
securing or right convertible or exchangeable into any of the foregoing,

(C) amend the certificate of incorporation, by-laws or
equivalent governance documents of the Company or any Subsidiary;

(D) intentionally subject to any Lien, any of the properties or
assets (whether tangible or intangible) of the Company or its Subsidiaries, except
for Permitted Liens that are not material and Liens securing the Credit Facility;

(E) enter into any new Contract for any new Leased Real
Property that do not support Network Facilities; acquire any new Owned Real
Property; amend in any way that is materially adverse to the Company or its
Subsidiaries, taken as a whole, or to the Purchaser or its subsidiaries any existing
Contract for Real Property, sell, assign, license, transfer, convey, lease or
otherwise dispose of any of the Real Property of the Company 01° its Subsidiaries,
except for the purpose of disposing of unneeded or underutilized Leased Real
Property);

(F) cancel or compromise any material debt or claim or waive
or release any material right of the Company or its Subsidiaries;

(G) make, or enter into any new commitment for, capital
expenditures of the Company or its Subsidiaries in excess of $500,000 for any
individual project or fail to make (i) any previously approved capital expendiMe

expressly contemplated by the culTent budget or (ii) the payments set forth on
Schedule '7.2(b)(G), in each case, during the contemplated periods;

(H) enter into, modify or terminate any labor or collective
bargaining agreement of the Company or its Subsidiaries or, through negotiations
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or otherwise, make any commitment or Mom any liability to any labor
organizations;

i1
lI
I
1
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(I) permit the Company or its Subsidiaries to enter into or
agree to enter into any merger or consolidation with any corporation or other
entity, or acquire the securities of any other Person 01° otherwise combine any of
the Company or any of its Subsidiaries or any substantial portion of their assets of
any such Person with any other Person;

g
|

:

4

4

(J) permit the Company or its Subsidiaries to enter into or
modify any Contract with any Company Securityholder or any Affiliate of any
Company Securityholder or any cun'ent or former officer or director of the
Company or any Affiliate except for contracts or modifications to Contracts that
relate to the consummation of the transactions contemplated by this Agreement,

|

I

(K) declare, set aside, make or pay any dividend 01' other
distribution, payable in cash, capital stock or other ownership interests in the
Company or its Subsidiaries, assets, property at' otherwise,

(L) except as otherwise permitted under one of the other
provisions of this Section 7.2(b), and except for borrowings under the Credit
Facility, incur any Company Indebtedness for borrowed money or assume,
guarantee or otherwise become responsible for the obligations of any Person for
borrowed money or make any loans, advances or capital contributions to, or
investments in, any other Person,

(M) im'tiate, settle or dismiss any material litigation or
arbitration,

(N) initiate any liquidation, dissolution, reorganization or
insolvency proceedings or other proceedings for relief under any bankruptcy or
similar law;

(O) make any change in any of the present accounting methods
and practices of its business, except as required by changes in GAAP;

(P) amend in any material respect, extend or terminate any
Materia1.Contract or Right-of-Way Agreement,
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(Q) except as required by existing Company Benefit Plans
(pursuant to the terms in effect as of the date of this Agreement), or as Otherwise
required by applicable Law, (i) make or enter into any management agreements or
Contracts for the employment of any director or officer on a Mil-time, part-time,
consulting or other basis, (ii) make any offers of employment or make or enter
into any Contracts for the employment of any Business Employee that is not a
Business Employee as of the date. hereof and which either (y) provides tor an
annual base cash compensation in excess of $100,000, or (z) contains any non-
standard noncompete, nondisclosure, or confidentiality provisions (as compared
to similarly situated current Business Employees), (iii) increase the compensation
or other benefits payable or provided to, or grant or pay any bonus or other
incentive compensation to, (1) any of the Company or any of its Subsidiaries'
officers, or (2) except in the Ordinary Course of Business, the non-officer
employees, independent contractors or leased personnel of any of die Company or
any of its Subsidiaries, (iv) enter into, materially amend or terminate, any
employment, change of control, severance, retention or other similar agreement
with any current or former officer of either the Company or any of its Subsidiaries,
of' (v) establish, adopt, enter into, materially amend or terminate any plan, policy,
program, arrangement or other Company Benefit Plan for the benefit of any
current 01' former directors, officers, employees, independent contractors, leased
personnel or any of their beneficiaries;

»I

(R) make or rescind any material election relating to Taxes,
settle or compromise any claim, action, suit, litigation, proceeding, arbitration,
investigation, audit controversy relating to Taxes, or except as required by
applicable law or GAAP, make any material change to any of its methods of
accounting or methods of reporting income or deductions for Tax or accounting
practice or policy from those employed in the preparation of its most recent Tax
Return;

(S) in comparison to the operations of the Company and its
Subsidiaries in the Ordinary Course of Business during the two immediately
preceding two (2) years, make any material changes in its cash management
policies, including payment of accounts payable and collections of accounts
receivable, it being understood and agreed that nothing herein shall prohibit in any
respect the Company's ability to repay any Company Indebtedness,

(T) enter into any Contract for the sale of the Company's or its
Subsidiaries' products or services or the license of its Intellectual Property (e.g.
through the Company's Compco subsidiary), including with any Governmental
Body, except for: (i) Contracts utilizing the Company's or its Subsidiaries'
standard terms and conditions of sale or standard license terms that are less than
$1,000,000 in projected total. revenues over the term of the Contract to the
Company or its subsidiary, excluding contracts for the sale or lease of dark fiber
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which shall be specifically governed by subsection (iii) of this subsection; (ii)
Contracts utilizing non-standard terms and conditions of sale or license terms that
have been reviewed by the Company's legal department and approved by a
designated senior-level management Business Employee (e.g., CEO, CFO or
Controller) and are less than $500,000 in projected total revenues over the term of
the Contract to the Company or its Subsidiary, and (iii) Contracts for the sale or
lease of dark fiber capacity that have been reviewed by the Company's legal
department and approved by a senior-level management Business Employee (e.g.,
CEO, CFO or Controller) and are less than $200,000 in projected total revenues
over the term of the Contract to the Company or its Subsidiary,

ii83
E

(U) enter into any Contract for the lease or purchase of network
services or products (e.g., capacity agreements, commercial agreements with
vendors of network services or related products or interconnection agreements) or
for the license or purchase of any non-network products, supplies or services (e.g.,
contracts for the purchase of software, consulting services, information services,
supplies, equipment or other personal property assets) except for Contracts that
involve a projected total expenditure by the Company or its Subsidiaries of less
than $500,000 over the term of the Contract, provided that such Contracts have a
term of less than 5 years and do not include any purchase "take or pay" or like
commitment;

(V) enter into any Material Contract of the type described in
Sections 4. 12(a)(v) through 4.12 (a)(x) and 4.12(a)(xvi); or

(W) agree, commit or adopt any plan or proposal to take any of
the actions set forth in clauses (A) through (V) above.

7.3 Consents.

(a) Upon the terms of, and subject to the conditions set forth in, this
Agreement, each of the parties hereto agrees to use its reasonable best efforts to take, or cause to
be taken, all actions, and to do, or cause to be done, and to assist and cooperate with the other
parties in doing, all things necessary, proper or advisable under this Agreement and applicable
Laws to consummate and make effective, in the most expeditious manner practicable, the
transactions contemplated by this Agreement, including using commercially reasonable efforts:
(i) to prepare and file all documentation to effect all necessary applications, notices, petitions,
filings and other documents and to obtain, as promptly as practicable, ail waivers, consents,
clearances, licenses, orders, registrations, permits, approvals and authorizations necessary or
advisable to be obtained from any third party and/or Governmental Authority in order to
consummate the transactions contemplated by this Agreement, including (as more fully set forth
in Section 7.4 hereof) all filings required under the HSR Act and the Communications Laws, (ii)
subject to the terms of Section 7.3(c), to obtain at the earliest practicable date and to comply with
the terms and conditions of all consents, clearances, waivers, licenses, registrations, permits,
approvals, orders and authorizations necessary, required or advisable to consternate the
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transactions contemplated by this Agreement, including, without limitation, the consents and
approvals referred to in Sections 4.3(b) and 6.3(b) hereof, (iii) to obtain the Required Consents,
(iv) to defend any lawsuits or other judicial or administrative actions, suits or proceedings
(public or private) by or before a Governmental Body challenging this Agreement or the
consummation of the transactions contemplated by this Agreement, including promptly seeking
to have any stay or temporary restraining order entered by any court or other Governmental
Body vacated or reversed, and (v) to execute and deliver any reasonable additional instruments
necessary to consummate the transactions contemplated by this Agreement, and to fully carry out
the purposes of, this Agreement. Each party hereto shall have the right to review in advance, and
to the extent reasonably practicable shall consult the other parties hereto with respect to, all
material information relating to it and its Subsidiaries that appears in any tiling made with, or
written materials submitted to, any Governmental Body in connection with the transactions
contemplated by this Agreement.

i
|

1

(b) Each party hereto shall keep the other parties hereto reasonably apprised
of the status of matters relating to the completion of the transactions contemplated by this
Agreement and work cooperatively in connection with the efforts referenced above in obtaining
ail Required Consents. In that regard, each party hereto shall, without limitation: (i) promptly
notify the other parties hereto 0> and if in writing furnish the other parties hereto with copies of
(or, in the case of oral communications, advise the other parties hereto orally at), any material
communications from or with any Governmental Body with respect to the transactions
contemplated by this Agreement; (ii) permit the other parties hereto to review and discuss in
advance, and consider in good faith the views of the other parties hereto in connection with, any
proposed vs°itten or oral communication with any such Governmental Body with respect to the
transactions contemplated by this Agreement; (iii) use commerciadiy reasonable efforts to not
participate in any meeting with any such Governmental Body with respect to the transactions
contemplated by this Agreement unless it consults with the other parties hereto in advance and,
to the extent permitted by such Governmental Body, gives the other parties hereto the
opportunity to attend and participate thereat; (iv) Finnish the other parties hereto with copies of
all material correspondence, filings and communications (and memoranda setting forth the
substance thereof) between it and any such Governmental Body with respect to the transactions
contemplated by this Agreement; and (v) furnish the other parties hereto with such necessary
information and reasonable assistance as the other may reasonably request in connection with its
preparation of necessary filings or submissions of information to any such Governmental Body.

(c) In connection with the filings referenced in Sections 7.3(a) and 7.3(b), the
parties shall cooperate with each other and use their respective reasonable best efforts to
promptly prepare and file all necessary documentation, to effect all applications, notices,
petitions and filings, to obtain as promptly as practicable and to comply with the terms and
conditions of all permits, licenses, consents, approvals and authorizations of all Governmental
Bodies that are necessary or advisable to consummate the transactions contemplated by this
Agreement;provided however that Purchaser shall be required to pay all filing fees and other
costs and expenses with respect to any filings, inquiries or issues that arise in connection with the
iiiings contemplated by this Section 7.3 (except each party shall be responsible for payment of its
own attorneys' fees). Notwithstanding anything to the contrary contained in this Section 7.3 or
Section 7.4 hereof, Purchaser shall take the lead, and shall have the right to direct the strategy of
the parties in a manner consistent with the terms of this Agreement and applicable Law, with

I
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respect to any material communications, meetings or proceedings with any Governmental Body
in connection with obtaining ail consents and approvals of any Governmental Body (including
those required under the HSR Act and the Communications Laws) that are required in order to
satisfy the conditions set forth in Section 8.1(d) or (e).

I
l

3
37.4

Section 7.3:
Re,qu1atorv Approvals. Without limiting the generality of the foregoing

(a) each of Purchaser and the Company, as necessary, shall (i) make or cause
to be made all tilings required of each of them or any of their respective Subsidiaries or
Affiliates under the HSR Act (and shall seek early termination of the applicable waiting period
thereunder) or other Antitrust Laws with respect to the transactions contemplated hereby, as
promptly as practicable and, in any event, within ten (10) business days after the date of this
Agreement in the case of all filings required under the HSR Act, (ii) comply at the earliest
practicable date with any request under the HSR Act, the Sherman Act, as amended, the Clayton
Act, as amended, the Federal Trade Commission Act, as amended, and any other United States
federal or state or foreign statutes, rules, regulations, orders, decrees, administrative or judicial
doctrines or other laws that are designed to prohibit, restrict or regulate actions having the
purpose or effect of monopolization or restraint of trade (collectively, the "Antitrust Laws") for
additional information, documents, or other materials received by each of them or any of their
respective Subsidiaries from tlle FTC, the Antitrust Division of the United States Department of
Justice or any other Governmental Body in respect of such filings or such transactions, and
(iii) cooperate with each other in connection with any such filing (including, to the extent
permitted by applicable law, providing copies of all such documents to the non-filing parties
prior to filing and considering all reasonable additions, deletions or changes suggested in
connection therewith) and in connection with resolving any investigation or other inquiry of any
of the FTC, the Antitrust Division or other Governmental Body under any Antitrust Laws with
respect to any such filing or any such transaction. Each such party shall use its commercially
reasonable efforts to furnish to each other all information required for any application or other
filing to be made pursuant to any applicable law in connection with the transactions
contemplated by this Agreement. Each such party shall promptly inform the other parties hereto
of any oral communication with, and provide copies of written communications with, any
Governmental Body regarding any such filings or any such transaction.

(b) each of Purchaser and the Company shall use its commercially reasonable
efforts to (i) take such action as may be required to cause the expiration of the notice periods
under the HSR Act or other Antitrust Laws with respect to such transactions as promptly as
possible after the execution of this. Agreement and to, (ii) avoid the entry o11 or to effect the
dissolution of, any decree, order, judgment, injunction, temporary restraining order or other order
in any suit or preceding, that would otherwise have the effect of preventing 01° materially
delaying the consummation of the transactions contemplated by this Agreement; provided,
however, that Purchaser shall be required to pay all costs and expenses incurred by the Company
and its Subsidiaries (except each party shall be responsible for payment of its own attorneys' fees)
with respect to any inquiries or issues that arise in connection with the filings contemplated by
this Section 7.4.
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(c) FCC and State PUCe.

(i) As promptly as practicable and in any event, within 10 Business
Days after the date of this Agreement, the parties shall prepare and file all necessary
applications, notifications and related filings for obtaining the Required Consents from
the FCC and State PUCs. Each party shall promptly provide the other party with all
information necessary for the preparation of such applications, notifications and filings
on a timely basis, including those portions of such applications, notifications and filings
which are required to be completed by each party, counsel to the Purchaser shall prepare
the initial draft of the applications, notifications and any other filings; and
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(ii) Subject to the rems and conditions of this Agreement, each of the
parties shall use commercially reasonable efforts to prosecute the FCC and State PUC
applications in good faith and with due diligence before the FCC and the State PUCs and
in connection therewith, take such actions as may be necessary or reasonably required in
connection with the applications, including the furnishing to the FCC and die State PUCs
any documents, materials, or other information requested by the FCC and the State PUCs
in order to obtain the Required Consents as expeditiously as reasonably practicable. In
addition, to the extent reasonably practicable, the parties shall  use commercial ly
reasonable ef forts to: (A)  prom pt l y  not i f y  the other  par t i es of  any m ater i a l
communication to that party from the FCC, any State PUC or any other Person with
respect  to the FCC or the State PUC appl icat ions,  as appl icable;  (B) permi t  a
representative of the other party to attend and participate in substantive meetings
(telephonic 01' otherwise) with the FCC or any State PUC; and (C) permit the other party
to review in advance, as reasonable, any proposed material written communication to the
FCC or any State PUC. No party shall, without the written consent of the other party,
take, or fail to take, any action if the intent or reasonably anticipated consequence of such
action or failure to act is, or would be, to cause or materially increase the probability of
the FCC or any State PUC not to grant approval of any FCC application or of any State
PUC application or materially delay any such approval, to the material detriment of the
other parties. If there are any petitions for reconsideration, appeals or similar f ilings
made seeldng to overturn the grant of the FCC Approval or grant of any of the State PUC
Consents, or if the FCC or a State PUC seeks to reconsider such grant on its own motion,
then the parties shall each use commercially reasonable efforts to defend the applicable
grants against such actions. Each party shall be responsible for payment of its own
attorneys' fees and related costs and expenses associated with obtaining any such State
PUC Consents and FCC Consents.

!
l

7.5 Further Assurances. Each of Purchaser and the Company shall (i) execute and
deliver, 01° shall cause to be executed and delivered, such documents and other instruments and
shall take, or shall cause to be taken, all such further actions as may be reasonably required,
necessary 01° appropriate to carry out the provisions of this Agreement and give effect to the
transactions contemplated by this Agreement; (ii) not in limitation of any other provision of this
Agreement, use their respective commercially reasonable efforts to cause the fulfillment at the
earliest practicable date of all of the conditions to their respective obligations to consummate the
transactions contemplated by this Agreement (including without limitation the condition set forth
in Section 8.1(g)), (iii) prior to the Closing, cooperate in good faith in connection with meetings
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and communications with customers, suppliers, distribution channels and employees of the
Company and its Subsidiaries and (iv) cooperate in good faith prior to and at the Closing to
facilitate an orderly Closing and transition consistent with the terms of this Agreement.

!
81

7.6 Confidentiality. Purchaser acknowledges that the information provided to it in
connection with this Agreement and the transactions contemplated hereby is subject to the terms
of the Confidentiality Agreement between Purchaser and the Company dated May 5, 2010 (the
"Confidentiality Agreement"), the terms of which are incorporated herein by reference;provided,
however, that notwithstanding the foregoing, the Confidentiality Agreement shall not restrict the
disclosure to other Persons of any such information to the extent expressly contemplated hereby
and required to consummate the Merger and the Debt Financing provided that, unless any
provision of this Agreement (including Sections 7.8 and 7.13) contemplates public disclosure or
other unrestricted disclosure of such information, the recipients of such information comply with
the obligations set forth in the Confidentiality Agreement. Effective upon, and only upon, the
Closing Date, the Confidentiality Agreement shall tenninate.

7_7 Indemnification. Exculpation and Insurance.

(a) From and after the Closing Date, Purchaser shall, or shall cause the
Surviving Corporation to, reimburse, indemnify, defend and hold harmless, to the Mlest extent

permitted under applicable Law, the individuals who on or prior to the Closing Date were
directors, officers or employees of the Company (collectively, the "D&O Indemnities") with
respect to all acts or omissions by them in their capacities as such or taken at the request of the
Company or any Subsidiary at any time prior to the Closing Date. Purchaser agrees that all
rights of the D&;O Indemnitees to indemnification and exculpation from liabilities for acts or
omissions occumlng at or prior to the Closing Date as provided in the respective certificate of
incorporation or by-laws or comparable organizational documents of the Company as in effect as
of the date of this Agreement, and any indemnification agreements or arrangements of the
Company shall survive the Closing Date and shall continue in full force and effect in accordance
with their terms. Such rights shall not be amended, or otherwise modified in any manner that
would adversely affect the rights of the D&O lndeinnitees, unless such modification is required
by Law. In addition, Purchaser shall, or shall cause the Surviving Corporation to, pay any
reasonable expenses of any D&O Indemnity under this Section 7.7, as incurred to the fullest
extent permitted under applicable Law,provided that the person to whom expenses are advanced
provides an undertddng to repay such advances to the extent required by applicable Law.

(b) From and amer the Closing Date, Purchaser shall, or shall cause the
Surviving Corporation to, cause (i) the certificate of incorporation and by-laws of the Surviving
Corporation to contain provisions no less favorable to the D&4 indemnities with respect to
limitation of 1iabi1itieslof directors, officers, employees and agents and indemnification than are
set forth as of the date of this Agreement in the certificate of incorporation and by-laws of the
Company and (ii) the certificate of incorporation and by»1aws or comparable organizational
documents of the Surviving Corporation to retain the current provisions regarding
indemnification of directors, officers, employees and agents, which provisions in each case shall
not be amended, repealed or otherwise modified in a manner that would adversely affect the
rights thereunder of the D&5 Indemnities.
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(c) Each of Purchaser and D&O Indemnity shall cooperate, and cause their
respective Affiliates to cooperate, in the defense of any litigation, claim or proceeding relating to
any acts or omissions coveted under this Section 7.7 and each such party shall provide the other
access to properties and individuals as reasonably requested and furnish or cause to be furnished
records, information and testimony, and attend such conferences, discovery proceedings,
hearings, trials or appeals, as may be reasonably requested in connection therewith. I

i
g

(d) Prior to the Closing, the Company shall use commercially reasonable
efforts to purchase and fully pay for a "tail" policy of officers' and directors' liability insurance
with respect to acts 01' omissions occurring at or prior to the Effective Time covering each past
and present officer and director of the Company who are currently covered by the Company's
officers' and directors' liability insurance policy (a true and complete copy of which has been
made available to Purchaser). To the extent not otherwise paid in full prior to the Closing Date,
the cost of tail policy that is purchased shall be included as a Company Transaction Expense. To
the extent commercially reasonable, such tail policy shall be for a period of six (6) years from
and after the Effective Time and Purchaser or the Surviving Corporation shall maintain and pay
for such policy's premiums during such six (6) year period. To the extent commercially
reasonable, the terms and coverage amounts of the liability insurance policy shall be at least as
favorable as the terms and coverage amounts of the liability insurance policy in effect on the date
hereof.

I

(e) The provisions of this Section 7.7: (i) are intended to be for the benefit of,
and shall be enforceable by, each D&O Indemnity, his or her heirs and his or her representatives;
and (ii) are in addition to, and not in substitution for, any other rights to indemnification or
contribution that any such person may have by Contract or otherwise (it being expressly agreed
that the D&O Indemnitees to whom this Section 7.7 applies shall be third party beneficiaries of
this Section 7.7.

7.8 Public Announcements. Between the. date of this Agreement and the Closing
Date, except to the extent required by Law (in each case, in the judgment of the Company or
Purchaser, as the case may be), neither the Company nor Purchaser shall issue, or cause to be
issued, any press release or public announcement of any kind concerning the transactions
contemplated hereby without the consent of the other parties hereto (which consent shall not be
unreasonably withheld, conditioned or delayed); and in the event any such press release, public
announcement or other disclosure is required by Law or the rules and regulations of the
NASDAQ stock market 01° the London Stock Exchanges AIM market rules, the parties will
consult prior to the making thereof and use their best efforts to agree upon a mutually
satisfactory text. None of the foregoing shall adversely affect or limit the Purchaser's ability to
comply with its obligations as a public company.

7.9 Employment Matters. The Purchaser shall provide, or cause an Affiliate to
provide, for a twelve (12)-month period immediately following the Closing Date, to all
continuing Business Employees (for so long as such Business Employees continue to be
employed by the Surviving Corporation), base salary levels, annual bonus opportunities and
employee benefit plans, programs and arrangements which, as to each Business Employee, are.

.no less favorable in the aggregate than the base salary levels, annual bonus opportunities and
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employee benefit plans, programs and arrangements provided 01' made available to similarly
situated employees of Purchaser.

I
l
g
1

iI
7.10 Tax Matters.

(a) Proration of Certain Company Taxes. Ali Taxes payable by the Company
or any of its Subsidiaries, including income, real estate, personal property and any special Taxes
or assessments attributable to the assets of the Company or any of its Subsidiaries, for the fiscal
year during which the Closing occurs that are by their nature attributable to the entire Tax period
that includes but does not end on the Closing Date, shall be allocated proportionately to the
portion of such Tax period ending on the Closing Date and the portion of such year or other
period after the Closing Date. In making the foregoing allocation, the amount of any Taxes
based on or measured by income or receipts shall be determined based on an interim closing of
the books as of the close of business 011 the Closing Date (provided that exemptions, allowances
or deductions that are calculated on an annual basis (including depreciation and amortization
deductions) shall be apportioned between the period ending on the Closing Date and the period
beginning alter the Closing Date in proportion to the number of days in each such period), and
the amount of other Taxes for the portion of any such period ending on the Closing Date shall be
deemed to be the amount of such Tax for the entire Tax period multiplied by a fraction the
numerator of which is the number of days in the Tax period ending on the Closing Date and the
denominator of which is the number of days in such period. Except as otherwise expressly
provided in this Agreement, any such Taxes allocated to the period ending on or prior to the
Closing Date (the "Pre-Closing Period") shall be included on the Closing Balance Sheet as a
current liability to the extent such Taxes remain unpaid as of the Closing Date, and to the extent
so included the Company or its Subsidiaries shall pay the same when and as due. Any such
Taxes allocated to the period after the Closing Date (the "Post-Closing Period") shall be included
in the Company's current assets on the Closing Balance Sheet to the extent such Taxes have been
paid by the Company or its Subsidiaries on or before the Closing Date. No such Taxes allocated
to the Post-Closing Period shall be included on the Closing Balance Sheet as a liability. All
determinations necessary to give effect to the prorations set forth herein shall be made in a
manner consistent with prior practice of the Company.

02) Preparation and Filing of Tax Returns.

(i) Between the date hereof and the Closing Date, the Company and
each of its Subsidiaries shall prepare or cause to be prepared in a manner consistent with
past practice and file or cause to be filed on a timely basis all Tax Returns for taxable
periods that are required to be filed on or before the Closing Date. The Company shall
timely pay all Tax liabilities reflected on such Tax Returns and shall timely and fully pay
all Taxes (including installments of estimated Taxes) that are due on or before the
Closing Date. The Company shall make available to Purchaser: (i) no less than 10 days
prior to the applicable filing date, copies of the following draft Tax Returns: (A) net
income, alternative or add-on minimum, capital and franchise Tax Returns that are due
after September 23, 2010, and (B) property Tax Returns due after September 23, 2010,
and the Company shall make any reasonable changes to any such Tax Returns so long as
they are received ham the Purchaser no later than five (5) days prior to the filing due date
for such Tax Return, and (ii) no later than the seventh Business Day of each month,
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|copies of the following draft Tax Returns with respect to the immediately preceding
month. (x) gross receipts, sales, use, excise and occupation Tax Returns due after October
1, 2010; (y) withholding, payroll, employment, social security and unemployment Tax
Returns due after October 1, 2010; and (z) telecommunications Relay Service, North
America Numbering Plan Administration and Local Number Portability Support returns
due after October 1, 2010, and the Company shall make any reasonable changes to any
such Tax Returns so long as they are received from the Purchaser no later than three (3)
days prior to the filing due date for such Tax Return.

i|
l

(ii) Following the Closing, Purchaser shall prepare and file or shall
cause to be prepared and filed all Tax Returns of the Company that are required to be
filed after the Closing Date that relate to any Tax period ending on or before the Closing
Date or to any Tax period which includes, but does not end on, the Closing . Date
("Straddle Tax Returns"). Purchaser shall cause each such Tax Return to be prepared in a
manner consistent with the Company's past practices and procedures, unless otherwise
required by applicable Tax Law. Purchaser shall timely pay all Tax liabilities reflected
on Straddle Tax Returns. At least ten (l 0) Business Days prior to the filing of any such
income Tax Return, Purchaser shall permit the Stocldiolder Representative to review and
comment on such Tax Return (or, in the case of a Tax Return that reports items of income
or deduction of other entities in addition to the Company, the portion of such Tax Return
that relates exclusively to the Company) and shall consider in good faith any revisions to
such Tax Return as the Stockholder Representative shall reasonably request.

(c) Cooperation and Controversies. Following the Closing, Parent, Merger
Sub, the Company, the Stockholders and the Stocldiolder Representative shall, as reasonably
requested by any party hereto: (i) assist any other party in preparing any Tax Returns relating to
the Company which such other party is responsible for preparing and tiling; (ii) cooperate fully
in preparing for any Tax audit of, or dispute with Taxing Authorities regarding, and any judicial
or administrative proceeding relating to, liability for Taxes, in the preparation or conduct of
litigation or investigation of claims, and in connection with the preparation of Financial
statements or other documents to be filed with any Taxing Authority, in each case, with respect
to the Company; (iii) make available to the other parties hereto and to any Taxing Authority as
reasonably requested all information, records, and documents relating to Taxes relating to the
Company (at the cost and expenses of the requesting party); (iv) provide timely notice to the
other parties hereto in writing of any pending or threatened Tax audits or assessments relating to
the Company for taxable periods for which any such other party is responsible; and (v) furnish
the other parties hereto with copies of ail correspondence received from any Taxing Authority in
connection with any Tax audit or information request with respect to any Tax periods for which
any such other party is responsible.

7.11 Company Stocldlolder Approval; Notice.

(a) The Company shall promptly, after the execution of this Agreement and in
accordance with applicable Law, the Company Charter and the Company's bylaws, solicit
written consents to obtain the approval and adoption of this Agreement, die Merger, and the
other transactions contemplated by this Agreement by required vote of the Company
Stockholders. The Company shall ensure that written consents are solicited from its stockholders,
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in compliance with applicable Law, the Company Charter and the Company's bylaws, and all
other applicable legal requirements. The Company agrees to use all commercially reasonable
efforts to td<e all action necessary to as promptly as practicable and, in any event, within twelve
hours of executing this Agreement, secure the written consents required by applicable Law,
Company Charter and the Company's bylaws to approve and adopt this Agreement and effect the
Merger. .

i

I

(b) The Company shall, as soon as practicable following the date hereof,
deliver to the Company Stockholders, in a form reasonably acceptable to Purchaser, an
information statement constituting an appraisal notice setting forth 'm reasonable detail a
description of this Agreement and the transactions contemplated hereby and include such other
information (financial or otherwise) regarding the Company and its Subsidiaries and the Merger
as shall be necessary to satisfy the requirements of the DGCL, including Sections 228, 251 and
262 thereof, and otherwise satisfy and comply with the Company's obligations and duties under
Delaware Law (such document, the "Information Statement"), in each case, with such
information as shall be reasonably satisfactory in form and content to Purchaser.

I

7. 12 Acquisition Proposals.

(a) From the date of this Agreement through the earlier of the termination of
this Agreement pursuant to Article IX and the Closing, as applicable, the Company shall not and
shall cause each of its Affiliates (including the Majority Stockholder (as defined in the
Securitybolders' Agreement)) and its and their representatives not to, directly or indirectly,
(except with respect to Purchaser and its Affiliates) (i) solicit or invite any inquiries, proposals or
indications of interest, or enter into any discussions, negotiations, understandings, arrangements
or contracts relating to the direct or indirect disposition, whether by sale, merger or otherwise, of
all 01' any material portion of the Company or any of its Subsidiaries 01' their respective
businesses or assets or (ii) knowingly disclose to any Person any confidential information
Concerning the Company or any of its Subsidiaries or their respective businesses or assets in
connection with such a transaction (as described in clause (i)).

(b) From the date of this Agreement through the earlier of the Closing Date
and the date of termination of this Agreement pursuant to Article IX, as applicable, the Company
shall not, and shall cause its Subsidiaries and representatives to, cease and terminate immediately
any existing discussions or negotiations with respect to or in furtherance of any transaction
described in clause (a) above. The Company shall request that all third patties who executed a
confidentiality non-disclosure or other similar agreement in connection with the consideration of
a possible acquisition, return to the Company, or destroy, all confidential information heretofore
furnished to such third parties by or on behalf of the Company, as promptly as practicable,
subject to the terms of such agreements.

7.13 Financing.

(a) Purchaser shall use its commercially reasonable efforts to consummate the
Debt Financing (including a Debt Securities Financing or any alternative debt financing
arrangements) at or prior to the Closing. In the event any portion of the Debt Financing become
unavailable, Purchaser shall use its commercially reasonable efforts to arrange to obtain any such
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portion from alternative sources of third party debt financing on terms reasonably deemed by
Purchaser to be no less favorable to the Surviving Corporation in the aggregate than the terms set
forth in the Debt Commitment Letter. For the avoidance of doubt and notwithstanding anything
to the contrary, each of Purchaser and Merger Sub acknowledge that obtaining the Debt
Financing is not a condition to Purchaser and Merger Sub's obligation to consummate the
transactions contemplated hereby (but absence of such condition shall not undermine the
covenants and obligations of the Company included herein). _

At Purchaser's request, the Company shall and shall cause its Subsidiaries
to, and shall use its reasonable efforts to cause its officers, employees, directors and
representatives to, cooperate reasonably with the Purchaser and the Financing Sources in
consummating the Debt Financing, including providing documents and information required to
be provided by the Company pursuant to the Debt Commitment Letter and other reasonably
necessary documents and information and
cooperation. Each of the Purchaser and the Company shall

(b)

I

|I.
|
!
:
|

cooperating with the marketing efforts for any portion of the Debt Financing including
contemplated by paragraph 7

and (C) providing customary "comfort letters.

access to personnel and other assistance and
use their respective reasonable

efforts to consummate the Debt Financing at or prior to Closing, including, in the case of the
Company, by timely (i) participating in a reasonable number of meetings, road shows, rating
agency sessions and drafting sessions, and participating in reasonable and customary due
diligence, (ii) furnishing Purchaser and the Financing Sources, for public disclosure, as required,
with the Required Financial Statements and with such other financial and other pertinent
information as may be reasonably requested by Purchaser or the Financing Sources to
consummate the Debt Financing, including all Company financial data of the type required by
Regulation S-X and Regulation S-K under the Securities Act (including any audited financial
statements, but only to the extent required by the Debt Commitment Letter in existence on the
date hereof and provided to the Company) and the financial information regarding the Company
on a stand~alone basis included in financing transactions of a similar nature that would allow
Purchaser to comply with the conditions precedent to the Debt Financing contained in
paragraphs 6 and 7 of Exhibit C to the Debt Commitment Letter (but no covenant is being made
by the Company with respect to the information including financial information of Purchaser and
its Subsidiaries), (iii) providing reasonable assistance to Purchaser and the Financing Sources in
the preparation of and participation in (A) both a private and public offering document for any
portion of the Debt Financing and (B) materials for rating agency presentations, (iv) reasonably

as
of Exhibit C to the Debt Commitment Letter and (v) using

reasonable efforts to cause its independent accountants to provide assistance and cooperation in
the Debt Financing, including (A) participating in a reasonable number of drafting sessions and
accounting due diligence sessions, (B) providing any necessary consents to use their audit reports,

11 Purchaser shall, promptly upon request by the
Company, reimburse the Company for all out-of-pocket costs reasonably incurred by the
Company, its Subsidiaries or any of their respective representatives in connection with assistance
and cooperation under this Section 7.13. For purposes of this Section 7.l3(b), references to
"Debt Financing" include a Debt Securities Financing or any alternative debt financing
arrangements; provided, however, that notwithstanding any provisions set forth in this
Agreement the Company shall not be obligated to provide info1°mation or take actions with
respect to any alternative debt financing arrangements that would be more burdensome to the

Company in the aggregate in any material respect than would be the case with respect to a
financing under the Debt Conunitment Letter that is in existence on the date hereof and provided

i
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to the Company. The Company shall, following the date of this Agreement and continuing until
the earlier of the Effective Time, provide Purchaser with copies of all material financial reports
which are provided to the Board of Directors of the Company in the Ordinary Course of Business,
which such materials, for the avoidance of doubt, shall include an unaudited consolidated
balance sheet of the Company and its Subsidiaries as at the last day of such month which the
Company shall use commercially reasonable efforts to provide to the Purchaser by tlle twentieth
calendar day of the following month, and shall be subject to the Confidentiality Agreement as
provided in the immediately preceding sentence. Purchaser and Merger Sub acknowledge and
agree that neither the Company nor its Subsidiaries, Affiliates or representatives shall have any
responsibi l i ty for,  or incur any l iabi l i ty to any Person under or in connect ion wi th the
arrangement of the Debt Financing or any alternative financing that the Purchaser or Merger Sub
may raise in connection with the transactions contemplated by this Agreement, and that
Purchaser and Merger Sub shall indemnify and hold harmless the Company and its Subsidiaries,
Affiliates, shareholders, employees and representatives from and against any and all losses,
expenses (including attorneys' fees and expenses), costs and other liabilities suffered or incurred
by them in connection with the arrangement of the Debt Financing or any alternative financing
and any information utilized in connection therewith.

I
I

I
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7.14 Notification.

(a) By the Company. From the date hereof until the Closing Date, the
Company shall as soon as practicable disclose to Purchaser in writing (in the form of updated
Disclosure Letter, which updated Disclosure Letter shall reasonably clearly mark any additions
or deletions to such Disclosure Letter) its knowledge of any material failures to be true of, or
material breaches of, the representations and wan'anties contained in Article IV and of any other
fact or event that would, if not cured, cause or constitute a material breach of the covenants in
this Agreement made by the Company, in each case to the extent that such failure or breach
would entitle the Purchaser to terminate this Agreement under Section 9.l(d). Notwithstanding
any provision in this Agreement to the contrary, the delivery of any notice to the Purchaser
pursuant to this Section 7.14 shall not limit or Otherwise affect the remedies available to any
party hereto. No disclosure pursuant to this Section 7.14 shall be deemed to constitute an
amendment to the Disclosure Letter for' any purpose or cure any misrepresentation, breach of
warranty or breach of covenant by the Company.

(b) By the Purchaser. From the date hereof  unti l  the Closing Date, the
Purchaser shall as soon as practicable disclose to the Company in writing (in the form of updated
Disclosure Letter, which updated Disclosure Letter shall reasonably clearly mark any additions
or deletions to such Disclosure Letter) its knowledge of any material failures to be true of, or
material breaches G18 the representations and wan'anties contained in Article VI and of any other
fact 01' event that would, if not cured, cause or constitute a material breach of the covenants in
this Agreement made by the Purchaser, in each case to the extent that such failure or breach
would entitle the Company to terminate this Agreement under Section 9.l(e). Notwithstanding
any provision in this Agreement to the contrary, the delivery of any notice to the Purchaser
pursuant to this Section 7.14 shall not limit or otherwise affect the remedies available to any
party hereto. No disclosure pursuant to this Section 7.14 shall be deemed to constitute an
amendment to the Disclosure Letter for any purpose or cure any misrepresentation, breach of
warranty. or breach of covenant by the Purchaser.
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ARTICLE VIII 4
CONDITIONS To CLOSING

8.1 Conditions Precedent to Obligations of Purchaser and Merger Sub. The
obligation of Purchaser and Merger Sub to consummate the transactions contemplated by this
Agreement is subject to the iitlfillment, on 01° prior to the Closing Date, of each of the following
conditions (any or all of which may be waived by Purchaser in whole or in part to the extent
permitted by applicable Law):

,v

(a) Each of the representations and warranties of the Company contained in
Sections 4.1 through 4.6, clause (b) of Section 4.8 and Section 4.18 shall be true and correct in
all respects, in each case as of the date of this Agreement and as of the Closing Date as if made
on the Closing Date (except to the extent made with reference to a specific date or time, in which
case, as of such date or time). The representations and warranties of the Company contained in
this Agreement, other than those listed in the preceding sentence, shall be true and correct as of
the date of this Agreement and as of the Closing Date as if made on the Closing Date (except to
the extent made with reference to a specific date or time, in which case as of such date or time),
except where the failure of any such representation or warranty to be true and correct (without
giving effect to any "materiality", "material" or "Material Adverse Effect" qualifier set forth

therein) as of the date of this Agreement or as of the Closing Date (or express earlier date) would
not, individually or in the aggregate, constitute a Material Adverse Effect; and the Purchaser
shall have received a certificate signed by an authorized officer of the Company, dated the
Closing Date, to the foregoing effect,

(b) the Company shall have performed and complied in all material respects
with all obligations and agreements required by this Agreement to be performed or complied
with by it on or prior to the Closing Date, and the Purchaser shall have received a certificate
signed by an authorized officer of the Company, dated the Closing Date, to the foregoing effect
(it being agreed and understood dart prior failures to perform or comply which have been cured
shall not be deemed to constitute a failure to perform or comply which would otherwise cause a
failure of this condition);

(c) there shall not be in effect any Order by a Governmental Body of
competent jurisdiction restraining, enjoining or otherwise prohibiting the consummation of the
transactions contemplated hereby and no Law shall have been enacted 01' promulgated by any
Governmental Body which prohibits or has the effect of prohibiting the consummation of the
transactions contemplated hereby,

(d) the waiting period applicable to the transactions contemplated by this
Agreement under the HSR Act shall have expired or early termination shall have been granted;

<e>
force and effect,

the Required Consents shall have been obtained and shall remain in full

(1) the Company has received the Written Consent and provided the
Purchaser with written evidence thereof, and .
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(g) the Company shall have delivered to the Purchaser reasonable evidence in
customary form that all Liens on the Company's and its Subsidiaries' assets arising under the
Credit Facility (in each case, other than Permitted Liens) have been or will be released at the
Effective Time, such evidence shall include the Payoff Letter and such UCC-3 termination
statements and pay-off letters (reflecting all amounts required to be paid under, or in connection
with, such Company Indebtedness, to discharge such Company Indebtedness in full, including
any penalties, default judgments or otherwise or any other obligations on behalf of the Company
or any of its Subsidiaries) from, as applicable, the administrative agent, lenders or holders of
such obligations in respect of such Liens confirming the release of such Liens upon payment of
the amounts set forth therein.

I
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8.2 Conditions Precedent to Obligations of the Company. The obligations of the
Company to consummate the transactions contemplated by this Agreement are subject to the
fulfillment, prior to or on the Closing Date, of each of the following conditions (any or all of
which may be waived by the Stockholder Representative in whole or in part to the extent
permitted by applicable Law):

(a) Each of the representatives and warranties of the Purchaser contained in
Sections 6.1 through 6.3 shall be true and correct in all respects, in each case, as of the date of
this Agreement and as of the Closing Date as if made on the Closing Date (except to the extent
made with reference to an earlier date in which case, as of such earlier date). The representations
and warranties of the Purchaser and Merger Sub contained in this Agreement, other than those
listed in the preceding sentence, shall be true and correct as of the Closing Date (except to the
extent. made with reference to an express earlier date, in which case as of such earlier date),
except where the failure of any such representation or warranty to be true and correct (without
giving effect to any "immateriality", "material" or "Material Adverse Effect" qualifier set forth
therein) as of  the Closing Date (or express earl ier date) would not, indiv idually or in the
aggregate, constitute a Material Adverse Effect and the Stockholder Representative shall have
received a certificate signed by an authorized officer of Purchaser and Merger Sub, dated the
Closing Date, to the foregoing effect;

(b) Purchaser and Merger Sub shall have performed and complied in all
material respects with all material obligations and covenants required by this Agreement to be
performed or complied with by Purchaser and Merger Sub on or prior to the Closing Date; and
the Stockholder Representative shall have received a certificate signed by an authorized officer
of Purchaser and Merger Sub, dated the Closing Date, to the foregoing effect (it being agreed and
understood that prior failures to perform or comply which have been cured shall not be deemed
to constitute a failure to perform or comply which would otherwise cause a failure of  this
condition);

(c) there. shal l  not be in ef fect any Order by a Governmental  Body of
competent jurisdiction restraining, enjoining or otherwise prohibiting the consummation of the
transactions contemplated hereby and no Law shall have been enacted or promulgated by any
Governmental Body which prohibits the consummation of the transactions contemplated hereby,
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(d) the waiting period applicable to the transactions contemplated by this
Agreement under the I-ISR Act shall have expired or early termination shall have been granted;
and

i
4

(e) the Required Consents shall have been obtained and shall remain in full
farce and effect.

:

5
i

ARTICLE IX

TERMINATION

9.1 Termination of Agreement. This Agreement may be terminated prior to the
Closing as follows:

(a) at the election of the Company 01° Purchaser on or alter June 30, 2011, if
the Closing shall not have occun'ed by the close of business on such date, provided that the
terminating party is not in material default of any of its obligations hereunder and was not the
cause of the delay;

(b) by mutual written consent of the Company and Purchaser;

(c) by the Company or Purchaser if  there shall be in effect a f inal
no appealable Order of a Governmental Body of competent jurisdiction restraining, enjoining or
otherwise prohibiting the consummation of the transactions contemplated hereby, it being agreed
that the parties hereto shall promptly appeal any adverse determination that is not no appealable
(and pursue such appeal with reasonable diligence);

(d) by the Purchaser, (i) prior to the receipt of the Written Consent if the
Company shall not have obtained the Written Consent and provided the Purchaser with witten
evidence thereof within twelve hours after the date hereof or (ii) if there has been a material
violation or breach by the Company of any covenant, representation or warranty contained in this
Agreement that has prevented or would prevent the satisfaction of the condition to the
obligations of the Purchaser at the Closing set forth in Section 8.i(a) or Section 8.l(b) and such
violaNonor breach has not been waived by the Purchaser, or cured by the Company within
fifteen (15) Business Days after receipt by the Company of written notice thereof from the
Purchaser,

(e) by the Company, if there has been a material violation or breach by the
Purchaser or Merger Sub of any covenant, representation or warranty contained in this
Agreement that has prevented or would prevent the satisfaction of any condition to the
obligations of the Company at the Closing set forth in Section 8.2(a) or Section 8.2(b) and such
violation or breach has not been waived by the Company or cured by the Purchaser within fifteen
(15) Business Days tier receipt by the Purchaser of written notice thereof from the Company
(provided that in the case of either a breach by Purchaser of Section 6.6 hereof or the failure by
Purchaser to deliver the Estimated Merger Consideration at the Closing as required hereunder,
such breach shall be subj act to a cure period hereunder of ten (10) calendar days).
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9.2 Written Demand. At any time after the date hereof if the Company reasonably
believes that the Closing could occur within fifteen (15) Business Days, the Company may
deliver a written demand to Purchaser ("Written Delnand") to the effect that Purchaser notify the
Company in writing (such notice, the "Purchaser Response") of its knowledge, as of the date of
the Purchaser Response, of any material breaches of the Company's obligations and the
agreements required by this Agreement that Purchaser reasonably believes would form the basis
for Purchaser's assertion that the condition set forth in Section 8.i(b) has not been satisfied were
the Closing to occur on such date or prior to the date that is fifteen (15) Business Days after
delivery of the Written Demand, and, if the Company elects to deliver a Written Demand, an
officer of the Purchaser shall timely deliver a Purchaser Response and certify as to its contents
within four (4) Business Days of the receipt of the Written Demand; provided that, the foregoing
shall not (i) relieve 01' otherwise affect the Company's obligations set toM in Section 7.14, (ii)
limit in any manner the effect of, or the rights of, Purchaser under this Agreement with respect to,
any matters, events or circumstances that the Purchaser becomes aware of following the delivery
of the Purchaser Response (including the aggregate effect of such matters, events or
circumstances taken together with any matter, event or circumstance of which Purchaser had
knowledge on or prior to the delivery of the Purchaser Response), or (iii) be deemed to cure, or
limit Purchaser's remedies with respect to, any breaches or alleged breaches by the Company
identified in the Purchaser Response; provided that it is understood and agreed that the purpose
of this Section 9.2 is to provide the Company with the opportunity to cure any breaches of
covenants, as contemplated by Section 8.l(b), provided, further in the event that Purchaser has,
prior to the delivery of the Purchaser Response, delivered to the Company a written notice to
terminate the Agreement pursuant to Section 9.1(d)(ii) (subject to the cure periods contained
therein), neither the Purchaser Notice nor anything contained therein shall alter the effect of such
Section 9.1(d)(ii) notice nor constitute a replacement of such notice.

9.3 Procedure Upon Termination. In the event of termination and abandonment by
Purchaser or the Company, or both, pursuant to Section 9.1 hereof, the terminating party shall
forthwith deliver notice thereof to the other' party or parties, and this Agreement shall terminate,
and the Merger hereunder shall be abandoned, without further action by Purchaser or the
Stockholder Representative.

9.4 Effect of Termination. In the event that this Agreement is validly terminated in
accordance with Section 9.1, then each of the parties shall be relieved of their duties and
obligations arising under this Agreement after the date of such termination and such termination
shall be without liability to Purchaser or the Company; provided, that no such termination shall
relieve any party hereto from liability for any breach of this Agreement and, provided, further,
that the obligations of the parties set forth in Sections 7.6 and 7.8 and Article XI hereof shall
survive any such termination and shall be enforceable hereunder.

ARTICLE X

[RESERVED]

10.1 [Reserved].
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ARTICLE XI
1
i
1

i
MISCELLANEOUS

1
I11.1 Payment of Sales, Use or Similar Taxes. A11 sales, use, transfer, intangible,

recordation, documentary stamp or similar Taxes or charges, of any nature whatsoever,
applicable to, or resulting from, the transactions contemplated by this Agreement shall be borne
by Purchaser.

11.2 No Survival of Representations and Warranties and Pre-Closing Covenants.
None of the representations and warranties in this Agreement or in any instrument delivered
pursuant to this Agreement, and none of the covenants to be performed by the Company or the
Stocldaolder Representative prior to Closing shall survive the occurrence of the Merger, and
neither the Purchaser nor the Surviving Corporation may make any claims against the Company
or the Stockholder Representative with respect thereto after the Closing. All covenants of the
parties that are to be performed after the Closing shall survive according to their respective terms.

11.3 Expenses. Whether or not the transactions contemplated hereby are consummated,
all costs and expenses (including any brokerage commissions or any finder's or investment
banker's fees and including attorneys' and accountants' fees) incurred in connection with the
negotiation and execution of this Agreement and each other agreement, document and instrument
contemplated hereby and the consummation of the transactions contemplated hereby and thereby
shall be paid by the party incurring such expenses, except as provided in Section 7.3 and Section
7.4.

11.4 Submission to Jurisdiction, Consent to Service of Process: Waiver of Jury Trial.

(a) The parties hereto irrevocably submit to the exclusive jurisdiction of any
federal or state court located within the State of Delaware over any dispute arising out of 01°
relating to this Agreement or any of the transactions contemplated hereby and each party hereby
irrevocably agrees that all claims in respect of such dispute or any suit, action proceeding related
thereto may be heard and determined in such courts. The parties hereby irrevocably waive, to
the fullest extent permlltted by applicable law, any objection which they may now or hereafter
have to the laying of venue of any such dispute brought in such court or any defense of
inconvenient forum for the maintenance of such dispute. Each of the parties hereto agrees that a
judgment in any such dispute may be enforced in other jurisdictions by suit on the judgment or in
any other manner provided by law.

(b) Each of the parties hereto hereby consents to process being served by any
party to this Agreement in any suit, action or proceeding by delivery of a copy thereof in
accordance with the provisions of Section 11.7.

(c) To THE EXTENT NOT PROHIBITED BY APPLICABLE LAW THAT
CANNOT BE WAIVED, EACH PARTY HEREBY WAIVES, AND COVENANTS THAT IT
WILL NOT ASSERT (WHETHER AS PLAINTIFF, DEFENDANT OR OTHERWISE), ANY
RIGHT To TRIAL BY JURY IN ANY FORUM IN RESPECT OF ANY ISSUE, CLAIM,
DEMAND, ACTION OR CAUSE OF ACTION ARISING IN WI-IOLE OR IN PART UNDER,
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RELATED To, BASED ON OR IN CONNECTION WITH THIS AGREEMENT OR THE
SUBJECT MATTER HEREOF, WHETHER NOW EXISTING OR HEREAFTER ARISING
AND WHETHER SOUNDING IN TORT OR CONTRACT OR OTHERWISE. ANY PARTY
HERETO MAY FILE AN ORIGINAL COUNTERPART OR A COPY OF THIS SECTION
11.4 WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF EACH SUCH
PARTY TO THE WAIVER OF ITS RIGHT To TRIAL BY JURY.

i
.

(cl) Notwithstanding the foregoing, each of the parties hereto agrees (i) that it
will not bring or support any action, cause of action, claim, cross-claim or third~party claim of
any kind or description, whether in law or 'm equity, whether in contract or in tort or otherwise,
against the Financing Sources relating to this Agreement or any of the transactions contemplated
by this Agreement, including but not limited to any dispute out of or relating in any way to the
Debt Commitment Letter or the performance thereof; in any forum other than the Supreme Court
of the State of New York, County of New York, or, it̀  under applicable law exclusive jurisdiction
is vested in the Federal courts, the United States District Court for the Southern District of New
York (and appellate courts thereof) and (ii) TO IRREVOCABLY WAIVE ALL RIGHT TO A
TRIAL BY JURY IN ANY FORUM TN RESPECT OF ANY SUCH ACTION, CAUSE OF
ACTION, CLAIM, CROSS-CLAIM OR THIRD-PARTY CLAIM. Without limiting other
means of service of process permissible under applicable Law, each of the Company, Purchaser
and Merger Sub hereby agrees that service of any process, sununons, notice or document by U.S.
registered mail to the respective addresses set forth in Section 11.7 shall be effective service of
process for any suit or proceeding in connection with this Agreement or the transactions
contemplated hereby.

11.5 Entire Agreement; Amendments and Waivers. This Agreement (including the
Schedules and the Escrow Agreement) and the Confidentiality Agreement represent the entire
understanding and agreement between the parties hereto with respect to the subj et matter hereof.
Prior to the Closing, this Agreement can be amended, supplemented or changed, and any
provision hereof can be waived, only by written instrument making specific reference to this
Agreement signed by the Purchaser, the Company (after approval by its Board of Directors) and
the Stockholder Representative. Alter the Closing, this Agreement can be amended,
supplemented or changed, and any provision hereof can be waived, only by written instrument
making specific reference to this Agreement signed by the Purchaser, on the one hand, and the
Stoeidtolder Representative, on the other band. No action taken pursuant to this Agreement,
including without limitation, any investigation by or on behalf of any party, shall be deemed to
constitute a waiver by the party taking such action of compliance with any representation,
warranty, covenant 01' agreement contained herein. The waiver by any party hereto of a breach
of any provision of this Agreement shall not operate or be construed as a further or continuing
waiver of such breach.or as a waiver of any other or subsequent breach. No failure on the part of
any party to exercise, and no delay in exercising, any right, power or remedy hereunder shall
operate as a waiver thereof, nor shall any single or partial exercise of such right, power or
remedy by such party preclude any other or iinther exercise thereof 01' the exercise of any other
right, power or remedy.

11.6 Governing Law. This Agreement and the transactions contemplated hereby, and,
subject to Section 1l.4(d) of this Agreement, all disputes between the parties under or related to
this Agreement or the facts and circumstances leading to its execution, whether in contract, tort,
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or otherwise, shall be governed by and construed in accordance with the laws of the State of
Delaware without giving effect to the convicts or choice of law Provisions thereof or of any
other jurisdiction that would give rise to the application of the domestic substantive law of any
other jurisdiction.

11.7 Notices. All notices and other communications under this Agreement shall be in
writing and shall be deemed given (i) when delivered personally by hand (with written
confirmation of receipt), (ii) when sent by facsimile (with vnitten confirmation of transmission)
or (iii) one business day following the day sent by commercial overnight courier (with written
confirmation of receipt), in each case at the following addresses and facsimile numbers (or to
such other address or facsimile number as a party may have specified by notice given to the other
party pursuant to this provision):

If to the Company prior to Closing, to:

Cavalier Telephone Corporation
2134 West Laburnum Avenue
Richmond, VA 23227
Attn: President and Chief Executive Officer
Fax: (804)422-4599

With a copy to:

M/C Venture Partners V, LP.
'75 State Street
Boston, MA 02109
Facsimile: (617)345-7201
Attention: James F. Wade

With a copy to:

Edwards Angell Palmer & Dodge LLP
111 Huntington Avenue
Boston, Massachusetts 02199
Attn: Stephen O. Meredith, Esq.
Fax: (888)325.9120

If to the Company Securityholders or the Stockholder Representative after the
Closing:

M/C Venture Partners V, L.P.
75 State Street
Boston, MA 02109
Facsimile: (617)345-7201
Attention: James F. Wade
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With a copy to:
l

If to Purchaser, to:

Edwards Angell Palmer & Dodge LLP
111 Huntington Avenue
Boston, Massachusetts 02199
Attn: Stephen O. Meredith, Esq.
Fax: (888)325-9120

i
I
E

:

I
I
I
I
|

PAETEC Holding Cop.
One PAETEC Plaza
600 Willowbrook Office Park
FairpoN, New York 14450
Attn: President & Chief Executive Officer
Fax: (585)340-2563

With a copy to:

PAETEC Holding Corp.
One PAETEC Plaza
600 Willowbrook Office Park
Fairport, New York 14450
Attn: General Counsel
Fax: (585)340-2563

and

Skadden, Amps, Slate, reacher & Flam LLP
Pow Times Square
New York, New York 10036
Attn: Nancy A. Lieberman, Esq.

Kenneth M. Wolff, Esq.
Fax: (212)735-2000

11.8 Severability. If any term or other provision of this Agreement is invalid, illegal,
or incapable of being enforced by any law or public policy, all other terms or provisions of this
Agreement shall nevertheless remain in full force and effect so long as the economic or legal
substance of the transactions contemplated hereby is not affected in any manner materially
adverse to any party. Upon such determination that any term or other provision is invalid, illegal,
or incapable of being enforced, the parties hereto shall negotiate in good faith to modify this
Agreement so as to effect the original intent of the parties as closely as possible in an acceptable
manner in order that the transactions contemplated hereby are consummated as originally
contemplated to the greatest extent possible.

. 11.9 Binding Effect, Assignments This Agreement shall be binding upon and inure to
the benefit of the parties and their respective successors and permitted assigns. Nothing in this
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Agreement shall create or be deemed to create any third party beneficiary rights in any person or
entity not a party to this Agreement except as contemplated by Section 7.7 and, with respect to
the Financing Sources, who shall be third party beneficiaries to Section i 1.4(d). No assignment
of this Agreement 01' of any rights or obligations hereunder may be made by either the Company
or Purchaser, directly or indirectly (by operation of law or otherwise), without the prior written
consent of the other parties hereto and any attempted assignment without the required consents
shall be void. No assignment of any obligations hereunder shall relieve the parties hereto of any
such obligations. Upon any such pennitted assignment, the references in this Agreement to
Purchaser shall also apply to any such assignee unless the context otherwise requires.

I

1I

11.10 Retention of Counsel. In any dispute or proceeding arising under or in connection
with this Agreement following the Closing, the Stockholder Representative shall have the right,
at its election, to retain Edwards Angell Palmer & Dodge LLP (the "Law Firm") to represent it in
such matter. Purchaser, for itself and the Company and for their respective successors and
assigns, hereby waives and consents to any such representation in any such matter and Purchaser,
for itself and the Company and for their respective successors and assigns, hereby agrees that the
Stockholder Representative may, prior to the Closing, obtain a copy of written communications
between the Law Firm and the Company made in connection with the negotiation, preparation,
execution, delivery or Closing under, 01' any dispute or proceeding arising under or in connection
with this Agreement between Purchaser and the Company (for evidentiary purposes in the event
of a dispute between Purchaser, on the one hand and the Stocldiolder Representative, on the
other hand, or between the Stockholder Representative, on the one hand, and any Company
Stockholder, on the other hand). In connection with its representation of the Stockholder
Representative and/or certain of the Company Securityholders in matters pertaining to the
transactions contemplated herein, the Law Firm may disclose to the Stocldiolder Representative,
the parties to the Written Consent and to those Persons who are, prior' to the Effective Time,
officers of the Company actively involved in the review and preparation of the documents
relating to the transactions contemplated herein, any information Beamed by the Law Firm in the
course of its representation of the Company, whether or not such information is subject to the
attorney-client privilege and/or the Law Firm's duty of confidentiality, and whether or not such
disclosure is made before or after the Closing. Each of Purchaser, the Company and the
Surviving Corporation irrevocably waives any right it may have to discover, obtain or use in
evidence any information or documentation relating to the representation by the Law Firm of the
Company in connection with the preparation, negotiation and execution of this Agreement and in
correction with the transactions contemplated hereby, provided however that such waiver shall
not apply with respect to the Purchaser or the Surviving Corporation (i) defending against, or
exercising subrogation, contribution or similar rights with respect to, any derivative actions
initiated by Company Securityholders or (ii) prosecuting or defending claims by or against other
third patties in which the interests of the Purchaser and/or the Surviving Corporation could not
be reasonably expected to be or become adverse to the interests of the Stockholder
Representative and/or the Company Securityholders.

11.11 Counterparts. This Agreement may be executed in one or more counterparts, each
of which will be deemed to be an original copy of this Agreement and all of which, when taken
together, will be deemed to constitute one and the same agreement.

*=e= REMAINDER OF PAGE INTENTIONALLY LEFT BLANK #8
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IN WITNESS WI-IBREOF, the parties hereto have caused this Ag1'eemenEIto he
executecI"by their respective officers t11ere1mto"duly.authorized,as of the date first written above.

i

5
8

PURCHASER:

i

i

PAETBC HOLDING CORP.

I

a
!
|
|
|

By:
Name:/9funa4 Chcsonls
Title:CW$ly4l¢m/ fA£<£d6lu" and

899¢¢¢M~<~ "Z»6"°""
MERGER SUB:

4~/(d»»¢»_=.

CAIRO ACQUISITION CORP I

By:
Name: Ih'nn¢4 dlaeeorus
Title: 0h¢(»/Man, #Er/dent MJ

Cl4l¢f éllcauh re

,¢,,.»(Cé».,
¢(o1L

|

co1vneAny=

CAVALIER TELEPHONE
CORPORATION .

By: =
Name:
Title:

STO CKHOLDER REPRESENTATIVE:

M/C VENTURE PARTNERS v, L.1>.
By: M/C VPV LLC, its General Parhmer

\

By: .
Name: JamesF. Wade
Title: Manager

[Signahlre Page to Agreement and Plan of Merger)
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IN WITNESS WI-IEREOF, the parties hereto have caused' this Agreement to be
executed by their respective officers thereunto duly authorized, as of the date Host written above.

PURCHASER:
3

PABTEC HOLDING CORP.

By: *.
Name:
Title:

MERGER SUB:

CAIRO ACQUISITION CORP.

By:
Name:
Title:

COMPANY:

CAVALIER TELEPHONE
CORPORATION

By: '8. I
?,,i';;*;f;,,,5}33,,8t;l,8@'4f>

@/8
STGCKHOLDER REPRESENTATIVE: 4

i
rm/c VENTURE PARTNERS V» L.P.

By: M/C VPV LLC, its Géxiéral Partner:

By:
Namsz
Title:

James if Wade
Manager

¢z

{Slgnatur41E:ag¢ ka Agn'eexneui and Plan of Men-gw] i



. IN WITNESS WHBB8OF, the parties hereto have caused this Aguaemenfto Bo
exéouted by their respective ofH¢:¢r8 thereunto duly authorized, as of the date first written avow.

PURCHASER:

l PAETEC HOLDINO CORP.

By:
Name:
Tlticz

MERGER SUBI

CAIRO ACQUISITION CORP;

By:
Name:
Tit le:

*

\

CGM1'ANIY=

CAVALI8R TEKLBPHONE
CORPORATIDN

By:
Name:
Title:

O

STO cxHoL1>1e1z REPRESENTATIVE:

IWC? VENTURE PARTNERS v, L.P.
By: M/C VPV LLC, its General Partner

By: - » ' I
Name:/3iri1&es F. Wade:
T819I

[Signainrerage to Agreement and Plan oflVierger]


